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Jurisdictional Statement. 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia entered 
February 20, 1943, setting aside a verdict of a jury and 
judgment entered thereon for appellants (plaintiffs below) 
granting motion for directed verdict and entering judgment 
for appellee (defendant) thereon, pursuant to the provi¬ 
sions of Rule 50 of the Federal Rules of Civil Procedure 
(Joint App. 73). Jurisdiction was conferred on the District 
Court by the provisions of Title 11, Section 306 of the Code 
of Laws for the District of Columbia, 1940, and on this 
Court by the provisions of Title 17, Section 101 of the 
Code of Laws for the District of Columbia, 1940. 
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Statement of the Case. 

- . * - - • *• , 

l 

This; is an action for damages resulting from an automo¬ 
bile accident, proximately caused by the negligent opera¬ 
tion of a street car of the appellee, in which appellant, Ruth 
H. Shew maker claims damages for personal injuries sus¬ 
tained; and appellant, Russell X. Shewmaker, seeks recov¬ 
ery for damage to his automobile and for sums expended by 
him for the medical care and treatment of his wife, appel¬ 
lant Ruth 11. Shewmaker, as a consequence of her personal 
injuries. 

The complaint alleged that appellee's street car was 
proceeding in a southwesterly direction along Michigan 
Avenue, Northeast, entering the intersection with Hare- 
wood Road and that appellants were proceeding in an auto¬ 
mobile driven by appellant Russell X. Shewmaker, in the 
same direction and to the right and rear of the street car, 
when the street car came to a sudden and abrupt stop, when 
it had partially entered the said intersection, for the pur¬ 
pose of taking on a passenger at a place other than a 
regularly designated street car stop, in violation of Section 
4, Public Ptilities Commission Order Xo. 1164, Amending 
Order Xo. 683; and as a direct and proximate result of 
such negligent, careless and unlawful operation of the 
street car, an automobile immediately preceding appel¬ 
lant's automobile was required and compelled to come to a 
sudden and unexpected stop in order to avoid colliding 
with the street car and with the passenger attempting to 
board the street car. As a result of this careless and un¬ 
lawful operation of the street car, appellant’s automobile 
was caused to collide with the automobile which had come 
to such sudden stop directly in the path of appellant’s 
automobile, resulting in the damage for which recovery was 
sought (.Joint App. 1, 2). 


The evidence at the trial established: 

On March 11, 1941, appellant Russell X. Shewmaker was 
driving his automobile in a southwesterly direction along 
Michigan Avenue, Northeast. His wife, appellant Ruth 
H. Shewmaker, was seated on the right front seat of the 
automobile, and they were both driving to their employ¬ 
ment in the United States Bureau of Customs, Treasury 
Department. It was shortly after eight o'clock in the 
morning and a cold drizzling rain was falling. As appel¬ 
lants approached the intersection of Fourth and Michigan 
Avenue, a westbound one-man street car of appellee was 
stopped on Michigan Avenue at the car stop at the Catholic 
University east of that intersection, taking on passengers. 
There were two other automobiles between appellant's car 
and the street car. Appellants slowed down and had almost 
come to a stop behind the second automobile behind the 
street car when the street car started off and continued 
west along Michigan Avenue. Appellant Russell X. Shew¬ 
maker shifted into second gear and continued into the inter¬ 
section of Fourth Street. The automobile immediately 
ahead of appellants' car turned left down Fourth Street 
leaving one automobile, operated by Robert Bell, colored, 
between appellants and the street car. As the street car 
and the two automobiles proceeded west past the inter¬ 
section at Fourth Street, the Bell automobile and the appel¬ 
lants' automobile were proceeding, in the positions stated, 
to the right and to the rear of the street car on that portion 
of the street between the westbound ear rails and the north 
curb of Michigan Avenue. At that point the north car rail 
is twenty (20) feet from the north curb (Joint App. 15). 
Mr. Bell then accelerated his automobile so as to gradually 
pass the street car, and appellants were driving behind the 
Bell automobile at a distance of slightly more than the 
length of an automobile (slightly more than sixteen (16) or 
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seventeen (17) feet) at a speed of between fifteen (15) and 
twenty (20) miles per hour (Joint App. 11, 12). 

As the street car entered the intersection of Harewood 
Road and Michigan Avenue, and had reached a point ap¬ 
proximately two hundred and twenty (220) feet west of the 
Catholic University car stop (Joint App. 22, 23), the 
street car came to a sudden stop in the intersection with 
its front end south of the west curb of an island dividing 
Harewood Road north of the intersection, as hereinafter 
mentioned. The operator testified that the street car stop¬ 
ped within a distance of three (3) or four (4) feet (Joint 
App. 54). At the instant the street car stopped, Mr. Bell 
in passing the street car on the right had reached a point 
approximately opposite the center of the street car on the 
right side (Joint App. 36) and when the street car stopped, 
Mr. Bell brought his automobile to a sudden stop, 'without 
opportunity for a hand signal to traffic following of his 
intention to stop (Joint App. 33). Appellant Russell N. 
Shewmaker, following at slightly more than the length of 
an automobile behind Mr. Bell when he perceived the street 
car and the Bell automobile simultaneously coming to a stop, 
iimmediately applied his brakes, his wheels skidding about 
two (2) feet on the wet street (Joint App. 10, 11), but was 
unable to prevent his automobile from colliding with the 
rear of the Bell automobile. As a result of the impact, 
appellant's car was damaged and appellant Ruth Shevr- 
maker was hurled against the front windshield, sustaining 
the injuries complained of. 

There was no dispute that the point at which the street 
car stopped in the intersection of Michigan Avenue and 
Harewood Road was not a regularly designated car stop. 
The next regularly designated car stop, after leaving the 
st|op at Fourth Street, for cars proceeding west toward the 
center of the city, is approximately four-tenths (4/10) of 
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a mile distant (Joint App. 8, 9). Harewood Road inter¬ 
sects with Michigan Avenue at a slight angle and to the 
north of Michigan Avenue is divided by a small triangu¬ 
larly shaped “island,” referred to in the evidence. There 
was no dispute that as a result of the stopping of the street 
car, the operator of the street car, Woodrow Buckley, open¬ 
ed the front door of the car and permitted a lady, Mrs. 
Helen J. Woods, to board the street car at a point other 
than at a regularly designated car stop. 

Appellant Russell X. Sliewmaker testified that he “knew 
of no reason” for the stopping of the street car (Joint 
App. 11). Appellant Ruth Shewmaker did not observe 
even the stopping of the street car as she was not looking 
forward at the moment (Joint App. 26). 

Robert Bell testified that as he was proceeding to pass 
the street car— 

“I seen a woman—there was a clear view all the way 
across here (indicating), and I seen this woman coming 
up Harewood Road. IShe left over here and come to 
this island and from the island into the street, and the 
street car proceeded like this and ran to where she 
came out in the street, and the street car stopped to 
take on this passenger. 1 had to stop too. I was 
about the middle of the island when the street car 
came to a complete stop.” (Joint App. 32, 33); 

that “the street car opened the door and I came to a stop.” 
(Joint App. 33); that he made a sudden stop without a 
chance to give any signal, stopping within a very short 
space (Joint App. 33); that when he first saw the woman 
she was running from the west side of Harewood Road 
north of Michigan Avenue and was w r aving her hand as she 
came past the island to the street (Joint App. 34); that the 
street car was throwing the brakes on and there was noth¬ 
ing for him to do but stop alongside the street car (Joint 
App. 34); and that the woman came into the street, crossed 
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in front of his car and got on the street car (Joint App. 34); 
that he did not start stopping his automobile when he first 
saw the woman running and waving her hand because he 
didn't know what the street car was going to do, but he 
figured the street car was going to stop when it began to 
put on the air brakes (Joint App. 3S, 39); that when he saw 
the woman running he had an idea she was going to try 
to catch the car when she was waving her hand and he 
‘‘felt that the street car was going to stop itself so I stop¬ 
ped." (Joint App. 39); and that his automobile and the 
street car stopped practically at the same time (Joint 
App. 39). 

Woodrow Buckley, the operator of appellee's street car, 
testified in substance that he had started off after taking on 
the passengers at the Catholic University street car stop 
when he saw the lady running from the corner of Hare- 
wood Road (indicating a point on the south curb of Michi¬ 
gan Avenue and Harewood Road) and that she ran out into 
the 'street and not knowing what she was going to do, he 
stopped the car; that she came off the corner at Harewood 
Road in a kind of diagonal direction that would have car¬ 
ried her straight across the track in front of his car (Joint 
App. 46); that she was running at an angle directly toward 
the front of the car, but he could not say whether she was 
looking at him or not (Joint App. 52); that he stopped 
within three (3) or four (4) feet (Joint App. 54); that as 
he brought his street car to a stop he first noticed an auto¬ 
mobile stopping opposite the front door of his street car, 
heard an impact, opened the door to see what had happened 
and when the door was opened the lady got on (Joint App. 
48, 52, 53, 54); that he had not seen any automobiles be¬ 
tween the time he first saw the lady and the time he stopped 
his car; that he knew that he was not supposed to take the 
lady on his car at that point, and that he had specific orders 


no to do such a thing; that he had not intended to take her 
on as a passenger but when he opened the door to see what 
had happened “the lady popped into the car” (Joint App. 
J2, 53). 

The lady in question, Mrs. Helen J. Woods, testified in 
substance that she ran to get the street car; that she usually 
boarded the street car at the regular stop at Fourth Street, 
“but whenever I would see the street car coming, why I 
would try to get it.” (Joint App. 63); that he stopped for 
her and she got on when the door opened; that she did not 
remember seeing any automobiles; that she started run¬ 
ning from a point on the west curb of Harewood Road 
north of Michigan Avenue, running diagonally across the 
street and into Michigan Avenue without touching the 
island (Joint App. 61, 62); that as she ran across Hare- 
wood Road the street car was coming toward her down 
Michigan Avenue (Joint App. 63); and that “I saw the 
street car coming and I wanted to get it and he stopped for 
me and I got on.” (Joint App. 63). 

The trial court refused to direct a verdict for defendant 
(appellee) at the close of the plaintiff’s case, and at the 
close of all the evidence. 

in the course of his charge to the jury the trial Justice 
told the jury that the question for them to determine was; 
What was the direct, proximate cause of appellants* in¬ 
jury? He commented on the version of the incident given 
by the street car operator that he brought his car to a stop 
in order to avoid running over the lady, and told the jury 
that if they believed this to be the fact they must render 
a verdict for the defendant (appellee), or if they believed 
that the cause of the accident was Bell bringing his car to a 
sudden stop in order to avoid colliding with the lady who 
had run suddenly out from the sidewalk in front of his 
car, then their verdict should also be for defendant (ap¬ 
pellee). 
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He then charged: 

“If, however, she was a prospective passenger, and ap¬ 
peared to the motorman to be a prespective passenger, 
and he stopped his car in order to take her on * # * 
then his act would be negligent. If you find, then, that 
Bell himself used due care in bringing his car to a stop, 
that he was unable, for lack of time to give proper sig¬ 
nal of his intention to stop, and you find that Mr. Shew- 
maker did not have time to stop, in view of the quick 
stop of the car in front of him, then there would be such 

1 a chain of circumstances or causes which would ren¬ 
der the street car company liable for the acts of the 
motorman.” (Joint App. 68.) 

On these instructions, the jury returned a verdict for the 
plaintiffs (appellants) (Joint App. 71). 

Defendant (appellee) moved to set aside the verdict and 
judgment and enter an order directing a verdict for defend¬ 
ant pursuant to Rule 50 of the Federal Rules of Civil Pro¬ 
cedure (Joint App. 72), and thereafter by a short memo¬ 
randum opinion the Court granted the motion for directed 
verdict, set aside the verdict and judgment and ordered 
judgment entered for defendant (appellee) (Joint App. 
73). The alternative prayer for a new trial was not acted 
upon by the Court. 

1 Statutes and Regulations Involved. 

Pertinent provisions of Section 4 of Order No. 1164, 
amending Order No. 683 of the Public Utilities Commission 
of the District of Columbia, dated July 20, 1943 (promul¬ 
gated in accordance with the provisions of Section 6 (e) of 
the Act of Congress approved February 27, 1931, Title 40, 
Section 603 (e) of the Code of Laws for the District of Co¬ 
lumbia, 1940): 

“Section 4. STOPS. 

(a) All cars or trains shall stop to take on or let 
off passengers at such regular stopping places as may 
be defined from time to time by the Commission: • * * ” 
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Pertinent provisions of Section 5 of Order Xo. 683 of the 
Public Utilities Commission of the District of Columbia, 
dated September 29,1927: 

“Section 5. SIGNS. 

(a) All stopping* places shall be indicated by ap¬ 
proved signs furnished by the companies, conveniently 
placed for the guidance of the public. Signs shall be 
kept in good repair, neat and legible at all times.” 

Pertinent provisions of Article IV, Section 10, Para¬ 
graph (a) of the Traffic and Motor Vehicle Regulations for 
the District of Columbia in full force and effect on March 
11, 194-1: 

“The driver of a vehicle upon approaching any street 
car going in the same direction which has stopped or is 
about to stop for the purpose of receiving or discharg¬ 
ing passengers, and the driver of a vehicle when ap¬ 
proaching any street car going in either direction on 
tracks which are located on the side of a highway and 
not in the center thereof, shall bring such vehicle to a 
full stop not closer than 10 feet from the nearest exit 
of such street car, and shall keep such vehicle standing 
until passengers have boarded such car or reached the 
nearest adjacent sidewalk space, except that where a 
safety zone has been established the driver may pass 
with due caution for the safety of pedestrians.” 

Statement of Points. 

1. The Court erred in granting the motion of appellee 
(defendant below) to set aside the verdict of the jury and 
judgment entered thereon for appellants (plaintiffs be¬ 
low) and to direct a verdict for appellee, and in ordering 
judgment entered for appellee. 

2. The Court erred in granting the motion for a directed 
verdict thereby ruling that under the evidence adduced at 
the trial the determination of the issue as to the direct and 
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proximate cause of the accident was a question of law for 
the Court and not an issue of fact for the jury. 

Summary of Argument. 

1. i On this appeal from judgment entered for appel¬ 
lee (defendant below) after verdict of jury was for appel¬ 
lants (plaintiffs) the evidence must be most favorably con¬ 
strued to appellants. 

2. Construing the evidence most favorably to appel¬ 
lants, and giving full effect to every legitimate inference 
therefrom, there was clearly evidence from which fair mind¬ 
ed men might draw different conclusions as to the existence 
of the negligence charged. 

1 A. A clear inference may be drawn from the evi¬ 
dence that appellee’s street car stopped solely for the 
purpose of taking on a passenger at other than a regu¬ 
larly designated car stop. 

! B. The evidence was clearly conflicting as to the 
cause for the simultaneous stopping of the Bell auto¬ 
mobile and the street car which directly caused the ac¬ 
cident. 

3.. The question whether the operator of the street 
car was negligent and whether such negligence was the 
direct and proximate cause of the injuries and damages 
sustained by appellants is not properly a question of law for 
the Court but is a question of fact for the jury. 

4. i The sole question on this appeal being whether the 
case should or should not have been submitted to the jury, 
the judgment below should be reversed with directions to 
reinstate the verdict. 
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ARGUMENT. 

1. On this appeal from judgment entered for appellee 
(defendant below) after verdict of jury was for appellants 
(plaintiffs) the evidence must be most favorably construed 
to appellants. 

Inasmuch as this appeal is taken from a final order of the 
District Court granting a motion for directed verdict of ap¬ 
pellee (defendant), and setting* aside a verdict of the jury 
for appellants (plaintiffs) and the judgment entered there¬ 
on, pursuant to the practice prescribed by the provisions of 
Rule 50 (b) of the Federal Rules of Civil Procedure, it is 
well settled that for the purposes of this appeal, all the evi¬ 
dence in the court below must be most favorably construed 
to appellants. 

Roberts r. Capital Transit Co.. 76 U. S. App. 1). C. 

367, 131 F. 2d 871. 

2. Construing the evidence most favorably to appel¬ 
lants, and giving full effect to every legitimate inference 
thereform, there was clearly evidence from which fair 
minded men might draw different conclusions as to the 
existence of the negligence charged. 

The sole issue on this appeal being whether the trial court 
correctly granted the appellee’s motion for directed verdict 
at the close of all the evidence, the action having been sub¬ 
mitted to the jury subject to the later determination of the 
legal questions raised by the motion, in the manner pre¬ 
scribed by the provisions of Rule 50 (b) of the Federal 
Rules of Civil Procedure, familiar legal principles are in¬ 
volved for the determination of this single issue under prior 
decisions of this Court. 
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As already stated, all tlie evidence in the court below must 
be construed most favorably to the appellants; to this end 
they 1 are entitled to the full effect of every legitimate infer¬ 
ence therefrom; if upon the evidence, so considered, reason¬ 
able fair minded men might differ, the case should have been 
submitted to the jury; if, on the other hand, no reasonable 
man could have reached a verdict in favor of appellants, the 
court below was correct in granting the motion for directed 
verdict. A mere scintilla of evidence is not sufficient. The 
question is not whether there is any evidence but whether 
there is any upon which a jury can properly proceed to find a 
verdict for the party upon whom the onus of proof is im¬ 
posed. 

Jackson v. Capital Transit Co., 69 App. I). C. 147, 

99 F. 2d 380, and authorities therein cited. 

Tobin v. Pennsylvania R. Co., 69 App. D. C. 262, 

100 F. 2d 435. 

Bell v. Brown, 76 U. S. App. D. C. 5, 128 F. 2d 317. 

Upon application of these well settled principles to the 
evidence in this case, it is submitted that the trial court’s 
action was erroneous in that not only may clear inferences 
be drawn from the evidence, construed most favorably to 
appellants, establishing both the negligence of the operator 
of appellee's street car, and that such negligence was the 
direct and proximate cause of the accident, but the evidence 
itself was clearly conflicting so as to require submission of 
the case to the jury. 

A. A clear inference may be drawn from the evidence 
that appellee’s street car stopped solely for the pur¬ 
pose of taking on a passenger at other than a regu¬ 
larly designated car stop. 

Why did appellee’s street car suddenly stop after enter¬ 
ing the intersection of Harewood Road? 
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As the trial Court commented in his charge to the jury, 
at least two possible conflicting inferences may be drawn 
from the evidence. 

(1) The street car stopped because the operator thought 
that Mrs. Woods was about to place herself in a po¬ 
sition of danger and a stop was necessary to avoid 
an accident. 

(2) The street car operator believed that Mrs. Woods 
was a prospective passenger and he stopped to per¬ 
mit her to board the street car. 

Inasmuch as the first inference is unfavorable to appel¬ 
lants, and the second is favorable, appellants are entitled to 
the full effect of this favorable inference. 

This inference is legitimate and mav fairlv be drawn from 
the evidence. 

The testimony of Robert Bell should be recalled that when 
he first saw the woman she was running from the west curb 
of Harewood Road, that as she ran she was waving some¬ 
thing in her hand, that she came from the island to the 
street and that the street car stopped and took her on as 
a passenger; that he did not stop when he first saw the 
woman running because he was not sure what the street 
car was going to do, but as soon as the street car applied its 
brakes he applied his and the two vehicles came to a simul¬ 
taneous stop (Joint App. 32-39). 

It is submitted that the only reasonable inference that 
can be drawn from this testimony is that the street car 
stopped not because the operator felt that it was necessary 
for him to do so to avoid an accident, but to permit this 
woman to board as a passenger. It should be recalled that 
Bell was the one witness who was in the best position to 
see the entire occurrence. 

The testimony of the lady herself is equally convincing 
that her sole intention in running toward the street car 
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was to board it as a passenger; and that she was running 
toward the street car and not in a path that would have 
carried her in front of the street car. Her recollection was 
clear that as she approached the street car it opened its 
door and the operator permitted her to enter as a passen¬ 
ger (Joint App. 61-63). 

It is submitted that the only inference that can be 
drawn from Mrs. "Wood’s testimony therefor is that the 
sole reason the street car stopped was to permit her to 
board as a passenger. 

Even drawing the most favorable possible inferences to 
appellants from the testimony of the operator of the street 
car' it may reasonably be inferred that it was more than a 
coincidence that he stopped his street car where he did and 
permitted this lady to board his car, as the story otherwise 
is not credible that he permitted the lady to board the car 
without having any intention of stopping for her as a pas¬ 
senger. It is hard to believe that “the lady popped into 
the car’’ against his wishes (Joint App. 44-60). 

It is submitted, therefore, that not only is it possible to 
draw the inference from the evidence that the street car 
stopped solely for the purpose of permitting Mrs. Woods 
to board as a passenger, but that this inference is the more 
reasonable of the two conflicting inferences that can be 
drawn. 
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B. The evidence was clearly conflicting as to the cause 
for the simultaneous stopping of the Bell automobile 
and the street car which directly caused the acci¬ 
dent. 

There is a clear conflict in the evidence as to the reasons 

whv the Bell automobile and the street car came to a 

•• 

simultaneous stop. 

According to the version of the street car operator, Mrs. 
Woods was running from the south curb of Michigan Ave¬ 
nue in a diagonal direction that would have caused her to 
cross the tracks ahead of his car (Joint App. 46). Both 
Bell and Mrs. Woods contradict this version. Mrs. Woods 
herself says she was north of the intersection and started 
running from the west curb of Harewood Road toward the 
street car that was coming down Michigan Avenue towards 
her (Joint App. 61-63). Bell’s testimony places her at the 
same spot on Harewood Road when he first saw her (Joint 
App. 34). From both Mrs. Woods’ and Bell’s testimony, it 
would not have been possible for Mrs. Woods to have been 
running in a direction that would have caused her to cross 
the tracks ahead of the street car. She was running diag¬ 
onally toward the street car, from the operator’s right side, 
and would not have had to cross the tracks in order to board 
the car, as was her express intention. If she had been com¬ 
ing from a direction on the operator’s left side, she would 
not have been visible to Bell at all because of the obstruc¬ 
tion of his vision to his left caused by the street car. 

The contradiction is significant as it concerns the only 
evidence throwing direct light on the real reason for the 
stopping of the street car. On both Mrs. Woods’ and Bell’s 
version of the occurrence, it is not conceivable that Mrs. 
Woods was in any position of danger with reference to the 
oncoming street car, or that she would have been struck 
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by the street car had the operator not stopped. Would 
Mrs. Woods have been waving at the street car, as Bell says 
she was, if she had intended to cross the tracks directly 
ahead of it? 

The contradiction is also significant in that it clearly left 
a disputed issue of fact for the jury so that it might sift 
out the conflicting versions and, as was its sole province, 
give credence to the version most worthv of belief. 

3J The question whether the operator of the street car 
was negligent and whether such negligence was the direct 
and proximate cause of the injuries and damages sustained 
by appellants is not properly a question of law for the court 
but is a question of fact for the jury. 

There were two issues of fact and law that had to be de¬ 
termined. First, whether the operator of the appellee 
street car was negligent and secondly, whether that negli¬ 
gence was the direct and proximate cause of the accident 
and the injuries and damages sustained by appellants. In 
his short memorandum opinion, in which he granted the 
motion for a directed verdict, the trial court stated that 
the testimony “showed that the act of the motorman in 
bringing his car to a stop was the proximate cause of the 
injury to the plaintiff” (Joint App. 73). He also in¬ 
structed the jury in his charge that if they found the motor- 
man stopped his street car for the purpose of permitting 
the passenger to board, then his actions were negligent as 
a matter of law, in that he had stopped and permitted a 
passenger to board his car at a place other than a regu¬ 
larly designated car stop in violation of the applicable 
provisions of the regulations of the Public Utilities Com¬ 
mission (see pertinent provisions Section 4 of Order No. 
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1104 of the Public Utilities Commission, supra,). This was 
undoubtedly a clear statement of the law because if, as a 
matter of fact, the operator did stop for the sole purpose 
of taking on a passenger, it was in direct violation of the 
applicable regulations, having the full force of law, and 
was consequently negligence per se. The sole issue, there¬ 
fore, as to whether or not the operator of the street car 
was negligent was one of fact for the jury to determine 
the reason for his stop. For the purposes of this appeal, 
appellants are entitled to the reasonable inference that 
may be drawn from the evidence, as already discussed, that 
the sole purpose of the stop was to permit Mrs. Woods to 
board as a passenger. 

Assuming then that the jury had resolved this doubt in 
appellants’ favor and decided that the reason that the 
street car stopped was to take on a passenger at a place 
other than a regularly designated car stop, then it follows 
as a matter of law that the operator was negligent. 

The further issue then to be decided is also one of fact, 
namely, was such negligence the direct and proximate cause 
of the accident ? 

Except in those instances where only one conclusion or 
inference is possible from the evidence, determination of 
the issue of whether an act of negligence is the direct and 
proximate cause of injury has been held to be a matter 
solely for the jury. The leading case on this subject is 
Milwaukee aud St. Paul R’way. Co. vs. Kellogg , 94 IT. S. 
469, 24 L. ed. 256, where the rule is stated— 

“* * * what is the proximate cause of an injury is 
ordinarily a question for the jury. It is not a ques¬ 
tion of science or legal knowledge. It is to be deter¬ 
mined as a fact, inview of the circumstances of fact 
attending it. The primary cause may be the proxi¬ 
mate cause of a disaster though it may operate through 
successive instruments * # *. In the nature of things, 
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there is in every transaction a succession of events, 
more or less dependent upon those preceding, and it is 
the province of a jury to look at the succession of 
events or facts, and ascertain whether they are nat¬ 
urally and probably connected with each other by a 
continuous sequence, or are dissevered by new and 
independent agencies, and this must be determined in 
1 view of the circumstances existing at the time.” 

This rule of the Kellogg case has frequently been cited 
in decisions of this court which have affirmed the principle 
that the determination of the issue of proximate cause is 
one of fact for the jury. See: 

Munsey vs. Webb, 37 App. D. C. 185, aff’d. 231 IT. 
S. 150,58 L. ed. 162: 

LeFoe vs. Corby Co., 38 App. D. C. 54; 

Standard Oil Co. vs. Allen, 50 App. D. C. 87, 267 
F. 645. 

Wash. A. & Mt. V. R. Co. v. Lukens, 32 App. D. C. 
442, 454. 

This rule has particular application here. It is for the 
jury to say whether in fact the negligent actions of the 
operator of the street car directly and proximatelv caused 
the accident. It was for the jury to say whether it was 
necessary for Bell to stop his automobile suddenly and 
abruptly, particularly in view of the provisions of Article 
IV, Section 10, paragraph (a) of the Traffic and Motor 
Vehicle Regulations, supra: and without warning to the 
appellants following behind him; it was for the jury to 
say whether Bell and the appellants were bound to antici¬ 
pate that the street car might stop to take on a passenger 
in kn intersection 220 feet away from its last regular car 
stop to the east and 4/10 of a mile away from its next 
regular car stop to the west; it was for the jury to say 
whether Mr. Shewmaker’s actions w*ere free of negligence 
after he first realized the simultaneous stopping of the 
street car and the Bell automobile immediately ahead of 
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him; and lastly it was the the jury to say whether this en¬ 
tire chain of circumstances was set in motion by the un¬ 
anticipated and abrupt stopping of the street car to take 
on a passenger, or whether it was set in motion by the 
careless actions of the woman in running into the street 
ahead of the oncoming traffic in her eagerness to catch the 
street car. These are all issues of fact which under the 
well recognized principles stated in the decisions cited 
were solely for the determination of the jury. It is sub¬ 
mitted that it was clearly erroneous for the trial court to 
pass on these questions as a matter of law. He was clearly 
correct in his first ruling that these issues should be sub¬ 
mitted to the jury, under the clear instructions given, and 
it was erroneous to later set aside the jury’s determina¬ 
tion of these issues on the ground that the court should 
have decided them as a matter of law. 

4. The sole question on this appeal being whether the 
case should or should not have been submitted to the jury, 
the judgment below should be reversed with directions to 
reinstate the verdict. 

The judgment of the trial court entered for the appellee 
should be reversed, and the cause remanded with instruc¬ 
tions to reinstate the verdict of the jury for the appellants. 
It is not necessary to direct the trial court to pass on the 
undisposed-up, alternative motion for new trial, because, 
as the record on this appeal discloses, the only substantial 
question involved is whether the case was one to be sub¬ 
mitted to the jury. Jaggers vs. Southeastern Greyhound 
Lines , Inc., (C. C. A. 6th, March 12, 1942) 126 F. 2d, 762. 
Counsel is not unmindful of the practice with reference to 
disposition of alternative motions for new trial under 
Rule 50 (b) of the Federal Rules of Civil Procedure, as 
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prescribed in Montgomery Ward & Co. vs. Duncan, 311 
IT. S. 243, 85 L. ed. 147, and bv this court in Pessagno vs. 
Euclid Investment Co., Inc., 72 App. D. C. 141, 112 F. 2d, 
577, but believes that the distinction is well made by the 
United States Court of Appeals for the Sixth Circuit in 
the daggers case, that where no question is involved but 
whether the case is properly one for the jury, as here, 
there is no necessity for a remand to dispose of the motion 
for a new trial. 


Conclusion. 

By reason of all of the foregoing, it is respectfully sub¬ 
mitted that the judgment for the appellee should be re¬ 
versed and the cause remanded with instructions to rein¬ 
state the verdict for appellants. 

I 

Respectfully submitted, 

JUSTIN L. EDGERTON, 
Metropolitan Bank Building, 
Washington, D. C., 

Attorney for Appellants. 
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JOINT APPENDIX. 

Case No. 8535. 

1 IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Russell X. Shewmaker, 2000 Shepherd 
Street, Northeast, Washington, D. C., 
Ruth H. Shewmaker, 2000 Shepherd 
Street, Northeast, Washington, D. C., 

Plaintiffs, 

vs. 

Capital Transit Company, a corporation, 
Thirty-sixth and M Streets, Northwest, 
Washington, D. C., 

Defendant. 


Civil Action 
No. 12447. 
Filed August 
11, 1941. 


Complaint. 

(For personal injuries sustained by passenger and 
damages and expenses incurred by her husband 
in an automobile accident.) 

1. The claims for relief herein are each in an amount in 
excess of $1,000 and within the jurisdiction of this court 
as defined in Title 18, Section 44, of the Code of Laws of the 
District of Columbia. 

2. On March 11, 1941, about, to-wit, 8:15 a. m., defend¬ 
ant, by its agent, servant and employee, was operating a 
street car in a southwesterly direction along street car 
tracks maintained by defendant along Michigan Avenue, 
Northeast, in the District of Columbia, entering the inter¬ 
section with Harewood Road, and plaintiff Russell N. Shew¬ 
maker was operating his automobile, in which plaintiff Ruth 
H. Shewmaker was riding as a passenger, also in a south- 
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westerly direction along said Michigan Avenue and to the 
right and to the rear of said street car, when said street car 
negligently and carelessly, and without a warning or sig¬ 
nal to plaintiffs or to the drivers of other vehicles proceed¬ 
ing along said Michigan Avenue, came to a sudden and 
abrupt stop when it had partially entered said intersection 
for the purpose of taking on a passenger, in violation 
2 of Section 4, Public Utilities Commission Order No. 

1164, amending Order No. 6S3 (promulgated pur¬ 
suant to Section 6 (e) of Act of Congress approved Feb¬ 
ruary 27, 1931, Title 6, Section 243 of the Code of Laws of 
the District of Columbia), in that such stop of said street 
car to take on a passenger was made at a place other than 
a regularly designated street car stop; and as a direct and 
proximate result of such negligent, careless and unlawful 
operation of said street car, the automobile immediately 
preceding plaintiff’s automobile was required and com¬ 
pelled to come to a sudden and unexpected stop in order to 
avoid colliding with said street car and with the passenger 
attempting to board said street car, as a further result of 
which plaintiff’s automobile was caused to collide, and did 
collide, with said automobile which had come to such sudden 
stop immediately in the path of plaintiff’s automobile, by 
reason of the aforesaid negligent, careless and unlawful 
operation of said street car. 

3. As a result of said collision, plaintiff, Ruth H. Shew- 
maker, sustained severe and permanent personal injuries, 
consisting of severe contusions and lacerations in and about 
her body, particularly a severe contusion of dorsum of right 
hand, severe and disfiguring lacerations of mid portion of 
the bridge of her nose, resulting in permanent and disfig¬ 
uring scars, a severe fracture of her nose, requiring the re¬ 
moval of a piece of fractured bone therefrom, and result¬ 
ing in, a permanent obstruction to the nasal passages and 
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a permanent and disfiguring swelling or protuberance on 
the bridge of her nose, internal injuries and a severe shock 
and impairment of her nervous system, from all of which 
said plaintiff has suffered and will continue to suffer for an 
indefinite period of time, intense physical and mental pain, 
suffering and anguish. 

4. Plaintiff, Russell N. Shewmaker, is the husband of 
plaintiff, Ruth H. Shewmaker, and by reason of his wife’s 
injuries, alleged in paragraph 3, he has lost and will 
3 lose the society, companionship and services of his 
wife in his household, and he has incurred extra 
household expenses and has been required to expend sums 
for physicians, X-rays, hospital dispensing treatment and 
medicines in the care and treatment of his wife bv reason 
of her said injuries, and will in the future incur such ex¬ 
pense, and his automobile was damaged in said collision, 
requiring repairs in the sum of $64.95. 

WHEREFORE, Plaintiff, Russell X. Shewmaker, de¬ 
mands judgment against defendant in the sum of $2,000; 
and plaintiff, Ruth H. Shewmaker, demands judgment 
against defendant in the sum of $10,000, besides costs. 

XESBIT, PLEDGER & EDGERTOX, 
by Justin L. Edgerton, 

Metropolitan Bank Building, 

Washington, D. C., 

Attorneys for Plaintiffs. 


DEMAND FOR JURY TRIAL. 

Plaintiffs demand trial by jury on all issues herein. 

NESBIT, PLEDGER & EDGERTOX, 
by Justin L. Edgerton, 

Attorneys for Plamtiffs. 
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Answer. 

(Civil Action No. 12447.) 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one of its street cars at the time and place alleged 
but it denies each and every other allegation in the com¬ 
plaint contained. 

2. 'For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff Ruth H. Shew¬ 
maker, and the damages, if any, sustained by the plaintiff 
Russell N. Shewmaker, were caused by the negligence of 
the plaintiff Russell N. Shewmaker. 

3. 1 For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff Ruth H. Shew¬ 
maker, and the damages, if any, sustained by the plaintiff 
Russell N. Shewmaker, were caused by the contributory 
negligence of the plaintiffs. 

G. THOMAS DUNLOP, 

EDMUND L. JONES, 

BOWEN AND KELLY, 

By S. R. Bowen, 

R. E. LEE GOFF, 

Attorneys for Defendant, 

929 E Street, N. W. 

Copy of above Answer mailed to opposing counsel this 
26th day of August, 1941. 


R. E. LEE GOFF. 
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7 Testimony. 

IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


Russell N. Shewmaker and Ruth H. 
Shewmaker, 

Plaintiffs, 


vs. 

Capital Transit Company, a corporation, 

Defendant. 


Civil Action 
No. 12,447 


Washington, D. C. 

Wednesday, November 4, 1942. 

The above-entitled case came on for hearing before his 
Honor, Mr. Justice Bailey, and a jury, duly selected, em¬ 
paneled, and sworn, when the following proceedings were 
had and evidence adduced, to-wit: 

Appearances: 

Messrs. Nesbit, Pledger & Edgerton, by Justin L. Ed- 
gerton, Esq., on behalf of plaintiffs. 

H. Wise Kelly, Esq., and Robert E. L. Goff, Esq., on be¬ 
half of the defendant. 

PROCEEDINGS. 

The Court: Are the parties ready in this case? 

Mr. Edgerton: Yes, your Honor. 

Mr. Kelly: We are ready for the defendant. 

(Thereupon, after the jury was selected, opening state¬ 
ments were made by counsel for both the plaintiffs and de¬ 
fendant, and the witnesses being excused from the court¬ 
room, the following proceedings were had:) 
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8 TESTIMONY ON BEHALF OF THE PLAINTIFFS. 

Thereupon RUSSELL N. SHEWMAKER, was called as 
a witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Edgerton: 

Q. Will you state your full name for the Court and jury? 
A. Russell Newton Shewmaker. 

Q. What is your address? A. 4710 New Hampshire 
Avenue, Northwest. 

Q. Where are you employed? A. At the Bureau of 
Customs of the Treasury Department. 

Q. How old are you? A. Twenty-seven. I will be 
twenty-eight in March. 

Q. How long have you been driving an automobile? A. 
Since about 1930 or 1931, about twelve years—about eleven 
years. 

Q. Mrs. Ruth Shewmaker, the other plaintiff in this 
case, is your wife, Mr. Shewmaker? A. Yes, sir. 

Q. When were you married ? A. In August, 1940; Au¬ 
gust 3, 1940. 

Q. In March of last year, March, 1941, what kind of a 
car did you own? A. A 1937 Ford two-door sedan. 

Q. What was its mechanical condition? A. It was in 
good shape. 

Q. Directing your attention to March 11, 1941, 

9 will you state whether or not you were driving your 
car on that day and you were involved in the occur¬ 
rence we are trying in this case? A. Yes, sir, I was. 

Q. Will you tell the ladies and gentlemen on what street 
you were driving and in what direction. A. Michigan Ave¬ 
nue towards town; that would be west. I was driving west 
on Michigan Avenue. 

Q. Who was in the car with you ? A. My wife. 
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Q. Where was she sitting? A. In the seat beside me. 

Q. Where were you both going? A. We were going to 
work. Both of us worked at the same Bureau. 

Q. What time did you have to be at work? A. At that 
time it was 9 o’clock. 

Q. What was the weather on that morning in question? 
A. It was drizzling rain and the last remnants of snow 
from a heavy snowfall, with some places there where it 
had been heaped in piles. There was just a little bit left 
except where it had been banked up. But that morning it 
was a drizzly morning, kind of cold and drizzly. 

Q. As you approached the Catholic University on Mich¬ 
igan Avenue, what was the condition of the traffic? A. It 
was the usual amount of traffic at that time. It was about 
8:15 when I was going along there and there were a number 
of cars going in toward town. 

Q. When did you first see the streetcar that was involv¬ 
ed in this occurrence? A. As I was driving on 
10 Michigan Avenue the streetcar was just ahead and 
had stopped to take on passengers at the Catholic 
University stop there just at the intersection of Fourth and 
Michigan Avenue. It is on the Catholic University side of 
the street. 

• • • • * 

12 Q. Mr. Shewmaker, prior to this occurrence were 
vou familiar with that intersection? Did vou drive 
by frequently, or not? A. I lived in the neighborhood all 
my life and I have driven that intersection going to work 
almost every morning. We lived at Twentieth and Shep¬ 
herd Streets, which is out this way (indicating). I have 
done it almost daily from the time of our marriage. 

Mr. Kelly: If your Honor please, I don’t think the 
answer is responsible, but I don’t want to object to 
the question. 

The Court: All right. 
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By Mr. Edgerton: 

Q. On this diagram do you indicate that north of Mich¬ 
igan Avenue is the Catholic University? A. As I under¬ 
stand it, the college is right here (indicating), and then the 
Catholic University is over this way. 

Q. And over to the west, is that the Soldiers Home, and 
that the Soldiers Home grounds? A. Yes, sir. It has a 
fence all around here (indicating). Do you want me to in¬ 
dicate the sidewalk? 

Q. Xo. Will you point out on this map, indicating it to 
the jury, where the streetcar was when you first saw it that 
morning? A. It had come here (indicating) and stopped to 
take on passengers. 

Q. Where were you with reference to the streetcar? A. 
I was back here (indicating). 

13 Q. What were you doing while the streetcar was 
stopped? A. I was approaching the stop. 

Q. What if any traffic was between you and the street¬ 
car? 1 A. There were, as I recall, at least two cars between 
me and the streetcar. 

Q. "Where were those cars? A. One of them was by the 
streetcar, about here (indicating), and one of them right 
to the rear of the streetcar. The other one was to the rear 
of this car and slightly toward the middle and over there 
that way (indicating). I didn’t know’ whether the other 
cars were coming to a stop for the streetcar, but I didn’t 
have 1 to, because it had started before it was necessarv for 
me to come to a complete stop. 

Q. At what point on the street had you reached when the 
streetcar started off again? A. Just to the rear of the car 
in front of me. I had come almost to a stop and just started 
off, shifted into a lower gear, into second. I was back here 
somewhere (indicating). 

Q. Of your own knowledge, do you know approximately 
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how far it is to the next car stop on Michigan Avenue? A. 
The next car stop is four-tentlis of a mile. 

Q. That is proceeding toward Washington in a westerly 
direction? A. Proceeding toward Washington in a west¬ 
erly direction, and then it curves around there for Trinity 
College, and the next car stop from the place I have indi¬ 
cated here is four-tenths of a mile, measured by my speed¬ 
ometer. 

Q. State, if you know, what the speed limit is on Mich¬ 
igan Avenue to the west. A. At the time of this aeei- 
14 dent it was 25 through here (indicating), and start¬ 
ing in at this point there is a 30-mile limit. 

Q. Mr. Shewmaker, you have stated that the streetcar 
had just started off from that car stop you have indicated. 
Will you tell us, please, what happened then? A. The car 
proceeded from this stop and continued on to about this 
point (indicating). The front of the streetcar was just 
about here, at the point where it next stopped. I don’t 
know how long a streetcar is, but I judge about 50 feet. 

Q. Just what you observed as you started off. Your car 
had not reached the car stop when the streetcar started 
off again? A. What is that? 

Q. You say that when you almost reached the point 
where the car stop was you did not come entirely to a stop 
when the streetcar started off again. A. Yes, sir. 

Q. You then shifted into second gear and proceeded 
west on Michigan Avenue. Tell us what happened then. 
A. Will you repeat that? 

Q. You testified that just as the streetcar started off 
you had not quite reached a stop and you shifted into sec¬ 
ond gear and started west on Michigan Avenue. A. Yes, 
sir. 

Q. Will you then tell the Court and jury what happened? 
A. The streetcar started up and then came to a stop just 


about where I have indicated there on that cut-off. I don't 
think it has any name, but it is a connection between Fourth 
and Harewood Road to save going around corners there 
for those people coming from Fourth and Harewood Road. 

The streetcar stopped about there (indicating), and 
15 at this time the car immediately in front of me turned 
left into Fourth Street and I continued on in the 
direction, west on Michigan Avenue, and the car, which had 
stopped just behind the streetcar at the car stop, came to a 
sudden stop simultaneously with the street car, or just about 
the same time there, a little to the rear of the front entrance 
of the 1 streetcar, and I stopped with my nose, the nose of my 
car, right there just in the intersection of the street slightly. 
I had come up a little ways parallel to the streetcar at that 
time. May I indicate the cars on the map. 

Q. Yes. I think maybe you had better do that (The 
witness indicated position of automobiles by drawing on 
diagram.) 

Q. Did I understand you to say that one car turned left 
on Fourth Street? A. One car out this way, turned off 
here (indicating), and the other continued down here and 
ended up about there (indicating). 

Q. Is that exactly the way the cars were as you have in¬ 
dicated on the tracks? A. The front of it was just about 
here '(indicating), and the rear came along at this point. 
Mr. Bell’s car was out here, and then I came to a stop, about 
like that (indicating). 

Q. Mr. Shewmaker, you say you started off in second 
gear. Did you shift into high about the time you had reach¬ 
ed that point? A. Yes, sir, I had. 

Q. When you first became aware of the streetcar and 
Mr. Bell’s car having stopped, what did you do with refer¬ 
ence to the operation of your car? A. I applied the brakes. 

Q. What happened? A. Well, I started to stop 


11 


16 and then my rear wheels hit into a slick on the street 
and I skidded two feet and the left front of mv car 

m 

hit into the rear of Mr. Bell's car. 

Q. As you were proceeding from the car stop and up 
to the point where you applied your brakes, how fast were 
you driving? A. Approximately 15 or 20 miles an hour; 
somewhere in there. 

Mr. Kellv: How much? 

The Witness: That is right, sir. 

Mr. Kelly: I didn’t hear that. 

The Witness: I said 15 or 20 miles an hour. 

By Mr. Edgerton: 

Q. You say you observed the streetcar when it stopped? 
A. Yes. 

Q. Did you observe any reason why the streetcar was 
stopping? A. I knew of no reason, no, sir. 

Q. The car immediately in front of you came to a stop. 
State whether or not any signal was given of his stop. A. 
None whatever. 

Q. How would you characterize the stop, Mr. Shew- 
maker? Was it sudden or slow, or how would you charac¬ 
terize the stop? A. Quite sudden. 

Q. What happened as a result of the impact with the 
Bell car? A. There was some damage done to the front of 
my car. It did not damage his car at all, and the front of 
my car, the grillework and headlight and front fender were 
creased a little bit. However, personal injuries were sus¬ 
tained when my wife was thrown forward. 

Q. I was going to ask you about that just in a minute. 
Just confine it to the car. Just describe the damage 

17 which occurred to your car. A. The radiator had 
a slight puncture in it; the grillework was pretty 

badly dented up, and the left front fender and left front 
light were banged up a little bit. 



Q. As you were proceeding west on Michigan Avenue, 
after this other car had turned south on Fourth Street, 
how far were you from Mr. Bell’s car? A. From Mr. Bell’s 
car I would say a little more than the length of a car. 

Q. About how far were you behind him at the “point 
where you applied your brakes? A. I would say probably 
the length of a car. 

Q. What happened to Mrs. Shewmaker as a result of 
the impact? A. She was thrown against the right front 
windshield and her nose broken and she had bruises on 
her hands. 

Q. State what happened at that particular time. You 
say she was thrown forward into the windshield? A. That 
is right. 

Q. Did you observe anything else with reference to her 
condition right at that time? A. Well, she was quite—I 
don’t know just exactly how to describe it. 

Q. Did she lose consciousness? A. No, she did not lose 
consciousness. She was stunned. She did not realize actu¬ 
ally that her nose had been broken, it stunned her so. 

Q. WTiere was she when you came to a stop; on the seat 
or on the floor, or where was she? A. On the seat next to 
me. 

18 Q. She was thrown forward and back? A. For- 
1 ward and back. As I came to a stop she went back. 
That is right. 

Q. 1 Immediately after this impact, what happened? A. 
I got out of the car and then I wanted to get her to the hos¬ 
pital. 

The Court: Don’t sav what vou wanted to do but 

state what vou did. 

* 

A. Yes, sir. I got out of the car and talked with Mr. Bell, 
and Mr. Bell said— 

The Court: Don’t state what he said. 


By Mr. Edgerton: 

Q. Don’t go into what was said, but just tell what hap¬ 
pened. A. I talked with Mr. Bell about his ear and found 
there was' no damage, and then he proceeded on. 

Q. What happened to the ear? A. The car left and it 
continued on its course. 

Q. Did there come a time when you met up with the 
streetcar and the operator on the streetcar? A. I would 
say about a mile farther on. 

Q. How did you reach that point? A. I got the front 
fender from against the tire and then got back into the 
car and drove right after the streetcar, which was in the 
direction of Sibley Hospital. 

Q. Then what happened? A. I overtook the streetcar 
a couple of blocks down on North Capitol Street. I guess 
it was about a mile from the scene of the accident, some¬ 
where near that, and Mr. Bell was there with his foot on 
the front treadle, that is, the front step of the streetcar, 
and he had stopped the streetcar, and as I came up 
19 there I parked and took the name of the streetcar 
motorman and got the number of the streetcar, and 
continued on to the hospital. 

Q. Did you have any conversation with the driver of 
that car? A. Yes, I did. 

Mr. Kelly: I object to the conversation. 

The Court: I sustain the objection. 

Mr. Edgerton: Very well. 

By Mr. Edgerton: 

Q. Then where did you go, Mr. Shewmaker? A. From 

that point I went to the hospital. 

• • • * * 

24 CROSS EXAMINATION by Mr. Kelly: 

Q. Mr. Shewmaker, I would like to get a few fig¬ 
ures from you while you were still further east of what the 
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blackboard shows. I understood you to say that when you 
first saw the streetcar the streetcar was standing at this 
stop at Fourth Street taking on and letting off pasengers; 
is that right? A. That is right; yes, sir. 

Q. You were then moving. How fast were you driving 
in your automobile? A. I was approaching a stop. 

Q. How fast were you driving then? A. Well, I was 
decreasing. I was not right on it because the streetcar had 
stopped. I guess at the time I first noticed the streetcar 
I was driving somewhere between 20 and 25 miles an hour, 
but then I approached the stop and came almost to a stop 
before proceeding farther. 

25 ! Q. When you first saw’ the streetcar you w’ere 

driving about 25 miles an hour? A. 20 to 25. 

Q. 20 to 25 miles an hour? A. Somew’here around 
there. 

Q. And at that time there w’ere two automobiles in front 
of you? A. Yes. 

Q. Neither one of the automobiles were running abreast 
of each other, were they? A. No, not abreast. 

Q. The three automobiles w*ere running one behind the 
other; is that right? A. Not exactly. 

Q. Approximately? A. The second car, which was 
about to turn left, was approaching the middle of the street. 
It was more in behind the streetcar and I was going to the 
right of it. 

Q. How’ far were you behind that car? A. Oh, within 
a car^s length or a length and a half of a car. 

Q. Do you mean a streetcar when you say a “car’s 
length”? A. No. I mean an automobile. 

Q. How long is your automobile ? A. An automobile, I 
would say, is about 16 or 17 feet. 

Q. Let me step to some distance and you tell me how 
far you were away from the car immediately in front of 
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you. (Stepping back in courtroom.) A. I would say prob¬ 
ably a little farther. 

Q. Would you say your automobile was as far 
2b from the end of the automobile that was in front of 
you as to here (illustrating) ? A. Not when I had 
practically stopped. Then I was pretty near to the end of 
the car in front of me but to the side of it. 

Q. Did you get closer to the automobile that was imme¬ 
diately in front of you, as far as from you to me, before it 
turned to go south ? A. Oh, ves. 

Q. How close did you get to the automobile that turned 
to go south, that had been immediately in front of you? A. 
Oh, within 3 or 4 feet, but I was slightly to the side, and 
eventually I went on as it turned off. 

Q. I understand you passed as he turned off and went on 
down. A. Yes, sir. 

Q. How close was the front of your automobile to the 
rear end of his car? A. At what point? 

Q. At any point before he turned off. A. I never was 
directly behind it. I was to the side, and from the side of 
it I was just in a couple of feet as he went toward the 
center and as I went to his right. 

Q. The space between the curb and the car track is how 
far, would you say? A. 20 feet; 20 to 22 feet room on the 
other side of the track. The track is 5 feet, and then there 
is a 2-foot siding and then it is 20 feet to the curb. 

Q. Come down here and show me what point you are 
speaking about as being 22 feet. A. (Going to blackboard) 
It is in that area (indicating). There is a 2-foot siding on 
each side of the track for the overhang of the street¬ 
car. 

27 Q. Yes. A. And from this point (indicating) to 
the curb, I would say it is approximately 22 feet. 

Q. 20 or 22 feet? A. 22 feet from the track and 20 feet 
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from this point here (indicating). This is about the wav I 
stepped it off (illustrating). 

Q. Off to that side? A. Yes. 

Q. And at no time was your car running abreast of the 
automobile that turned south on Fourth Street? A. 'What 
is that? 

Q. At no time was your automobile running abreast or 
even with the automobile that turned south? A. No, if it 
was south going on Fourth Street. He slowed down to 
make the turn. 

Q. And you did not wait until he made the turn? A. 
No, I did not. I was to the right of him and he had gotten 
out into the tracks to make the turn. 

Q. At the time he started to make that turn where was 
the streetcar? A. He was behind the streetcar and the 
streetcar was just ahead. 

Q. How far was he behind the streetcar? A. I couldn't 
tell you. 

Q. What is your best judgment? A. Well, I didn’t pay 
particular attention to it at that time. I was not watching 
him, and the street car; that is, in relation of one to the 
other. 

Q. He did not make the turn immediately behind that 
i streetcar when the streetcar obstructed his view, did 
28 he? A. He was out behind the streetcar and could 
see the traffic, I imagine. He had pulled out into the 

tracks. 

Q. Where was his automobile from the place where the 
car stopped when he pulled out on the tracks ? A. When he 
pulled on the tracks, he started toward the tracks—I don’t 
know whether he actually came to a stop or not at the point 
where the streetcar was taking on passengers. He was edg¬ 
ing out, and I would say one of his wheels, his left wheels, 
were on the track at that time. 


Q. At what time? A. At the time the streetcar was tak¬ 
ing on passengers. He had pulled toward the center and 
his left wheels were on the tracks at the time the streetcar 
was taking on passengers. 

Q. Were they between the rails or were they on the 
tracks? A. He was edging out that way. 

Q. How far was the front of it to the rear end of the 
streetcar? A. Well, I would say maybe 25 feet or so: 
something like that. 

Q. When the front of his car was 25 feet from the rear 
of the streetcar, how far was the front of your automobile 
from the rear of his automobile? A. I would say I had just 
pulled up about even with him, to the side. 

Q. You were even with him? A. Even to the rear. The 
front of my car was somewhere alongside of him as I pulled 
in to the side of him. 

Q. How long is your automobile, would you say? A. I 
would say around 16 or 17 feet. 

Q. How long was his automobile, the one that turned 
south? A. T could not tell you. 

Q. What about your best guess? A. I would say ap¬ 
proximately the same. Mine is a Ford and I don’t 
29 know what make car he had, but they usually run 16 
to 18 feet, as I understand it. 

Q. Now, at that time, when he was edging off there and 
was 25 feet from the rear end of the streetcar, where was 
the automobile that was immediately in front of you? A. 
The one that was immediately in front of him was just about 
in the same line that I was in. It had stopped just to the 
right of the rear end of the streetcar. 

Q. Had it stopped? A. I don’t know. I guess it had. 
I don’t know. 

Q. You don’t remember whether it had stopped or not? 
A. It may have stopped. . 
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Q. You don’t remember whether the front automobile 
had made a stop there or not? A. I know he was at least 
approaching a stop. He probably had stopped, but I don’t 
recall exactlv whether it was or was not. 

Q. 1 How far was the rear end of his automobile in front 
of the Ford which you were following? A. What was that? 

Mr. Edgerton: I could not follow that myself. 

By Mr. Kelly: 

Q. Well, how far was the rear of the automobile in front 
of you, which we will call No. 1? A. This is No. 1 (indi¬ 
cating) ? 

Q. That is Mr. Bell's car? A. All right, sir. 

Q. And the man that made the left turn, his automobile 
1 is No. 2, and yours is No. 3. Is that right? You un- 
30 derstand we will call them that way? A. That is 
all right with me. 

Q. When automobile No. 2 was 25 feet from the rear 
of the streetcar, where was automobile No. 1? A. It was 
just behind the rear door of the streetcar in the same line 
that I was in. 

Q. How many feet would that be away? A. From the 
streetcar, you mean? 

Q. From the streetcar. A. The front of his car, I would 
say, at that time was within a couple of feet of the rear of 
the streetcar. 

Q. Could you point out some distance which would show 
how far it was? A. I was not in a position to observe all of 
that. I can just say that the car was up there. I could not 
tell you the feet and dimensions, because I was not in a 
position to observe it. 

Q. You don’t know where No. 1 car was at that time? 
A. Yes, I do. 

Q. You don’t know whether it was moving or whether it 
was standing? A. Well, none of us could have been moving 


fast. He was approaching a stop and may have stopped, so 
far as I know. 

Q. What I am getting at, Mr. Shewmaker, is this: You 
don’t know whether that Xo. 1 car was moving or stopped* 
A. I don’t know that it had actually stopped. It may have 
come to a complete stop. 

Q. When the streetcar started up from the car stop, here 
(indicating), did it start fast? A. I would say not. 

The Court:' Do what? 

.‘>1 Mr. Kelly: Start fast. 

Q. Was it making a fast start? A. It was the 
usual type of the old cars. It was a one-man car of the 
older type which make the regular runs on that line. 

Q. Where was the streetcar when automobile Xo. 1 
started to pass it? A. At what point? 

Q. When it started to pass. A. It had gone on beyond 
Fourth Street—1 mean, it had started on toward the next 
intersection and the car immediatelv behind it graduallv 
pulled up alongside. 

Q. Where was it? When the front end of Xo. 1 came 
even with the front door of the car? A. It never came 
even with the front door. 

Q. I thought you said Xo. 1 came even with the front 
door. A. I didn’t sav that. 

Q. How near did it get even with the car? A. When he 
finally came to a stop, it was just about as I have given it 
to you. It was to the rear of the front door of the street¬ 
car. 

Q. That is what I thought. A. A little to the rear of 
the front door when he finally came to a stop. 

Q. How far had it gotten when this automobile Xo. 1, the 
front, got about even with the rear of the back of the front 
door? A. At the point where it had actually stopped. That 
is the onlv time it came that close. 
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Q. How far were you driving behind No. 1 ? A. About 
a ear and a half or a little over a car’s length. 

32 Q. Then you were driving faster than automo¬ 
bile No. 1, were you not? 

Mr. Edgerton: I object to that. 

By Mr. Kelly: 

Q. I understood you were back of car No. 2 and car No. 
2 was 25 feet behind the rear end of the streetcar when the 
streetcar started off, and he made a left turn to go into 
Fourth Street, here (indicating). Then you must have 
been at least 25 feet behind automobile No. 3 when he start¬ 
ed. A. I am No. 3. 

Q. I mean No. 1, when he started. A. No, no; that is 
not true. No. Do you want me to show you how the cars 
were about lined up at the time I approached the streetcar 
stop? 

Q. That is what I am trying to get. Can you tell me 
the number of feet? A. As I told you, the front of that 
car was in the same line as I was and the other was over. 
That would not mean, when I stated that the front car was 
perhaps 25 feet from the streetcar, that I would be 25 feet 
from the first car. That does not necessarily follow. 

Q. Then, when you were approaching the point where 
the streetcar was stopping, the other man was at the rear 
end of where the streetcar had stopped? A. I think so. 
i The Court: Let the witness testify what the facts 
are and not draw deductions from what happened. 
Let him testify what happened. 

By Mr. Kelly: 

Q. When the streetcar started up did automobile No. 1 
go faster than the streetcar? A. No, sir. Well, it gradual¬ 
ly—there was a very gradual increase in speed over that 
of the streetcar and, as I say, he never at any time 

33 got in front of it, but the closest he got to the front 
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was at the actual point he came to a sudden stop in 
front of me. 

Q. When he started up, did you gain on him while he 
was passing the streetcar? A. Xot appreciably. I may 
have gained a couple of feet. I don’t recall. I was just 
within a normal driving distance. 

Q. What kind of an automobile was Mr. Bell driving, 
automobile No. 1 ? A. I can tell vou what he told me. I 

V 

couldn’t tell you. 

Q. You saw the automobile? A. He told me it was an 
old Hup. I didn’t recognize the make. 

Q. Did you see him when he started to come to a stop? 
A. I saw him coming to a stop, yes. 

Q. How long did it take him to come to a stop, in feet; 
in what distance did it take him to come to a stop? A. 
Well, I couldn’t tell you when he put his foot on the brake, 
exactly. From the time I saw him it was a very short dis¬ 
tance. 

Q. How many feet would you say, Mr. Shewmaker? A. 
I couldn’t tell you the moment he put his foot on the brake 
because I didn’t see it. 

Q. From the time you saw his automobile start to come 
to a stop until he stopped, how many feet did he go? A. 
Oh, I would say he must have gone, maybe, 8 or 10 feet; 
something like that. 

Q. And you were then how far behind him? Y T ou were 
driving how far behind him? A. About a car’s length, I 
would say. 

Q. And that is about 17 or 18 feet? A. Somewhere 
about that. 

34 Q. Then, in what distance did it take you to come 
to a stop? A. Well, the whole thing was quite sud¬ 
den and I put on my brakes— 

The Court: The question is, How many feet did 
it take you to come to a stop? 
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A. i Yes, sir. Well, it took the distance from—that I was 
from him at that time until I hit into him. My car came to 
a stop, to a final stop, by hitting him, and I would say that 
must have been about 10 or 12 feet after I applied my 
brakes, something like that. 

By Mr. Kelly: 

Q. 10 or 12 feet after you applied your brakes. What 
I am asking you, how long did it take you to bring your car 
to a stop? How many feet did your car go from that time 
until the time you stopped ? A. Well, it was that far, about 
12 feet, 10 or 12 feet, I would say. 

Q. And you were going from 15 to 20 miles an hour? A. 
Yes, sir. 

Q. And you had 4-wheel brakes? A. I am not saying 
from the point I applied my brakes. It takes a moment 
when you are traveling—you can go a few feet w’hile put¬ 
ting your foot on the brake. As I say, it was quite sudden. 

Q. But you think, from the time you put your foot on 
the brake, you went how many feet before it came to a stop? 
A. I would say about 10 feet or 12 feet. Somewhere around 
10 feet, I guess. That is the best I can give you. 

Q. 10 or 12 feet? A. Somewhere around there. 

Mr. Kelly: That is all. I thank you. 

The Court: Do you have any further questions? 

Mr. Edgerton: There is one question I would like 
to ask him. 

35 By Mr. Edgerton: 

Q. Mr. Shewmaker, you say you paced off various 
distances at the intersection when you were out there exam¬ 
ining it. Would you tell us how many paces it was from 
the car stop to where you think the streetcar stopped? A. 
It was 71 paces to the front—No, let’s see. It was 71 paces 
to the front of my car, which is about 210 feet, I guess, and 
to the front of the car stop I would say it was about 220 
feet. 
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Q. How many paces? A. Oh, 73 or 74, or 74 or 75, to 
the front of the streetcar. 

Q. How did you determine, when you were at the scene 
of this accident, where the streetcar had stopped? Did you 
measure that with reference to any of these curb lines (in- 
indicating) ? A. Yes, sir. I would say the front of the 
streetcar was about 10 feet from the far curb line. 

Q. And by “curb line,” you mean the curb line of this 
little island in the street? A. The one on this side( in¬ 
dicating). 

Q. The east curb? A. That is the west curb, and this 
is the east of the island. (Indicating). 

Q. It was 71 paces from there to the car stop? A. Xo; 
71 to about the front of mv car. 

Q. The front of your car back here (indicating)? A. 
Back there, ves. I can tell vou a little more accurately if 1 
may look at this (indicating). 

Q. You made that at the center of the intersection? A. 
Yes. I would say it was, to the front of the streetcar, about 
73 or 74 paces. The streetcar stopped-—I would say 
36 the front of it was somewhere about 10 feet from that 
curb, and then this curb a little closer to the curb than 
that, but I can tell you that the front of my car as I looked 
out of the driver’s seat I could just see along that curbing, 
and then that would make the front of Mr. Bell’s car, I 
would say, about 25 feet within the intersection; somewhere 
from 20 to 25, and then the streetcar was just ahead of 
that, which would place it somewhere near that far curb 
line, somewhere about 5 or 6 feet—I could not say exactly. 
(Indicating.) I had just barely come alongside the street¬ 
car at that point. 

The Court: Is that all? 

Mr. Edgerton: That is all. 

The Court: Do you have any further questions? 
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Mr. Kelly: I would like to find out about one more 
thing. 

RE-CROSS EXAMINATION by Mr. Kelly: 

Q. Had the front end stopped even with this stop or was 
it the rear end? A. The rear end was nearer to the stop. 
It would have to be pretty close to it. It may have been a 
couple of feet either way, but it was a front-entrance car 
and a rear exit, the treadle-exit type. 

The Court: You have answered the question. 

Bv Mr. Kellv: 

«* V 

Q. Then the front end from that point down here to a 
point on that track would be 10 feet east of the little island 
(indicating)? A. It was somewhere between 5 to 10 feet 
from that line. 

Mr. Kelly: That is all. 

* * • • • 

38 1 Thereupon RUTH H. SHEWMAKER, was called 

39 as a witness in her own behalf and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Edgerton: 

• • • * • 

Q. Directing your attention to March 11, 1941, were you 
riding in a car driven by your husband? A. Yes, I 
was. 

40 Q. On the occasion in question here? A. Yes. 

Q. Where were you seated in the car, Mrs. Shew- 

maker? A. I was sitting beside him. 

Q. 1 Where were you going that morning? A. We were 
both going to work. 

Q. What was the weather condition ? A. It was a rainy 
day. 

Q. Were the streets wet or dry? A. Oh, wet. 

Q. Quite wet? A. Yes, sir. 
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Q. When did you first see the streetcar which was in¬ 
volved in this occurrence? A. As we came down Michigau 
Avenue when it was at the car stop and stopped. 

Q. The streetcar was at the stop. Mrs. Shewmaker, 
would you step down to this diagram, please ? 

(The witness went to the blackboard.) 

Q. Is this where the car stopped (indicating) ? A. It 
is, yes, sir. 

Q. When you came to this car stop on Michigan Ave¬ 
nue, state whether or not Mr. Shewmaker stopped behind 
the streetcar, or what he did with reference to the street¬ 
car as he approached. A. I do not recall clearly. I was 
not paying much attention. He slowed, but I couldn’t say 
exactly whether he stopped or not. 

Q. How many cars were behind the streetcar ? A. Ire- 
member two. Beyond that I don't know. 

41 Q. Do you recall where those cars where? A. 
They were just ahead of us. That is all I know. 

Q. As you approached the streetcar, what occurred 
then? A. We slowed, as I say, but I don’t remember 
whether we stopped or not. 

Q. Do you recall looking ahead of where you were at 
that time, or have vou anv recollection about that? A. I 
was riding along and paying no particular attention. You 
are speaking about this point (indicating)? 

Q. Yes. A. Yes. 

Q. Did there come a time when the streetcar left the 
car stop and proceeded on? A. Yes. 

Q. Tell us in your own words, Mrs. Shewmaker, what 
happened. A. I remember we started moving slowly. The 
car directly ahead of us turned left into Fourth Street, and 
the next thing I knew we were hurt. That is all I remem¬ 
ber. 
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Q. Could you tell us which way you were looking as you 
were proceeding west on Michigan Avenue? A. I don’t re¬ 
member nothing particularly. I remember this car turn¬ 
ing left. After that, I don’t remember. 

Q. Do you recall your husband doing anything with ref¬ 
erence to the operation of your car? A. No. 

Q. The first thing you realized, after the car turned left, 
was the fact that there was an impact; is that right? A. 
That is right. 

42 I Q. Mrs. Shewmaker, can you place the point of 
the impact ? Do you recall where that point was ? A. I 
remembered afterwards that we were right here, because I 
saw traffic in here (indicating). 

Q+ You recalled that afterwards from the place where 
your car was because you looked up this street (indicat¬ 
ing) ? A. Yes. 

Q. At the time of the impact, what happened to you, 
Mrs, Shewmaker? A. I was thrown directly forward and 
the bridge of my nose broke the windshield, and my arms 
went that way (illustrating). 

Q 1 Just prior to the impact, did anything out of the or¬ 
dinary occur? Do you remember anything out of the ordi¬ 
nary occurring? A. Oh, no; we were just riding along as 
usual; had just started to move. 

Q. With what part of the car did you come in contact? 
A. The windshield. My nose hit the windshield, and my 
left hand hit something on the left side, I suppose, some¬ 
thing like that. 

Q. Then what happened? A. I fell back in the seat, 
and we stopped. 

* • • • • 

47 CROSS EXAMINATION by Mr. Kelly: 

Q. Mrs. Shewmaker, did you mention something 
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about a bridge that you were crossing back here on Mich¬ 
igan Avenue when you first saw the streetcar ? A. Yes, 
sir. The bridge over the car tracks at Tenth and Michigan 
Avenue. 

Q. At Tenth and Michigan Avenue ? A. I believe it is 
between Seventh and Tenth, something like that. 

Mr. Edgerton: I don’t understand the question. 
I don’t believe that she saw the streetcar when she 
was crossing that bridge. They were coming from 
an easterly direction and had crossed it. 

Mr. Kelly: I understood her to say that she was 
crossing it on Michigan Avenue when she first saw 
the streetcar standing at the stop. 

48 The Witness: I am sorry, but it would not be vis¬ 
ible at that point. It is too far back; a couple of 
blocks back. 

Bv Mr. Kellv: 

• * 

Q. Where was the streetcar when you first saw it ? A. 
It was stopped at the car stop, that car stop on the chart, 
which was the second car stop beyond the bridge, so you see 
the bridge was quite far back. 

Q. When you first saw the streetcar at the car stop, how 
far away was your automobile from it? A. I don’t know. 

Q. Could you say whether it was one or two blocks ? A. 
It was close enough that we slowed for it, but I don’t know 
the distance. 

Q. Was it a block when you first saw it ? I am trying to 
find out where your automobile was with respect to the 
streetcar when you first saw the streetcar at the stop at 
Fourth Street. A. I really don’t know. I was not driv¬ 
ing. I did not pay such close attention. 

Q. You did eventually see the streetcar, didn’t you? A. 
As we came closer, yes. 
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Q. How far was your automobile from the streetcar 
when you first noticed it? A. That is what I say I don’t 
know. In feet I would not know. 

Q. How far were you behind the machine that was in 
front of you, the automobile that was in front of you? A. 
We were not really close, but I could not say as to that. 

Q. Were you as far from that machine—could you point 
out some object in the courtroom that would show it? A. 

I cannot remember it clearly. I didn’t notice it that 
49 clearly. I am sorry. 

Q. 1 Do you know how fast your automobile was going 
when vou saw the streetcar? A. I have driven cars and I 
know we were not going fast. I know we could not go fast 
because the traffic was heavy. 

Q. How many miles an hour do you think your car was 
going when you first saw the streetcar? A. I don’t know. 
We slowed and practically stopped, if we did not stop, but I 
cannot remember whether we actually stopped. I am not 
sure of that. At whatever speed we were going we slowed. 

Q. Did you see the automobile in front of your hus¬ 
band’s car when he started to come to a stop? A. I didn’t 
notice anything about that. 

Q. You didn’t notice that? A. No. 

Q. When your husband started to stop you didn’t no¬ 
tice that? A. No. 

Q. The first thing you noticed was when the crash came? 
A. I thought you were talking about the car stop. I am 
sorry. I don’t quite understand you. 

Q. I don’t know how far I have to go back, but let me 
see: Isn’t it a fact that as you approached the streetcar 
he slowed, if he did not stop; is that right? A. At the car 
stop; that is right. 

Q. i Then the streetcar started up and you started up and 
the machine in front of your machine started up; is that 
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right? A. Well, if we had not stopped we continued mov¬ 
ing. It was still moving. We all started moving. 

50 Q. Can you tell us w’hether you stopped or not? 
A. I don’t know’. 

Q. The machine in front of your husband’s machine 
came to a stop? A. I don’t know. 

Q. You don’t know w’hether he came to a stop or not? 
A. No, I don’t. 

Q. When he started up, how close was your machine to 
the rear of his; the front of your automobile to the rear of 
his, if vou know’? A. I reallv don’t know in feet. 

Q. Could you point to some object in the courtroom that 
w’ould show how far the front of your automobile was from 
the rear of the automobile immediately in front of you af¬ 
ter the streetcar and the automobiles started going? A. 
I really could not. 

Q. Would you say that your automobile was as close to 
the one in front of it as from this railing to w’here you are 
sitting? A. I would not think so, but I really don’t know. 

Q. Were you looking at the other machine in front of 
you? A. No, not when it was in front of us. The only 
time I noticed any machines in front of us, except that there 
was traffic in front of us, was when the traffic started mov¬ 
ing from the stop and when the car turned left. 

Q. When that car turned left at this place, did you no¬ 
tice how far the front of it was from the rear of the street¬ 
car? A. No. 

Q. That was the only automobile you did notice, when it 
turned out of its course and went south on that street. You 
did not pay any attention to the rest of them? A. Except 
that there was traffic in front. 

51 Q. You were aware of the fact that there were 
automobiles in front of you but you paid no attention 

to them? A. I knew there were one or two automobiles in 
front of us, I know that there were two. 
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Q. And one of those had turned south, here (indicating), 
on Fourth Street? A. Yes, sir. 

Q. So that left only one in front of you ? A. That is all 
I remember; one in front of us. 

Q. When that automobile turned south and the one in 
front of vou vou noticed, how far was the rear of that ma- 
chine from the front of your machine? A. There was at 
least the distance of that car that had gone. It had left a 
certain amount of space, but what that was I don’t know. 

Q. You don't know whether it was the length of this 
room, or would vou have some idea as to what it was? A. 
It was not this long, but—no, I wouldn’t know. 

Q. You know it was not the length of this room? A. 
Yes. 

Q. Would you say it was as far from the rear of that 
car as I am from you? A. Well, it was the length of a car. 

I (Mr. Kelly stepping back in courtroom.) 

A. i (Continued) It was more than that. 

Q. I am talking about the distance of the front of your 
automobile to the rear of the automobile in front of you. 
A. Yes. 

Q. Was that distance as far as from here to 
52 i you? A. I really don't know. The last thing I re¬ 
member was the car turning to the left. 

Q. You remember seeing an automobile in front of you 
and when that car turned to the left? A. I remember that 
car was in front of us, and that is the last I know. 

Q. What is your best judgment as to how far the rear 
of it was from the front of your husband’s automobile? A. 
I don't have any idea. Honestly, I don't. 

Q. You say it was not the width of this room? A. No, 
but I don’t just have any idea at all about that. I was just 
a passenger. 
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Q. When that automobile turned south and the one in 
front started up and you started, how fast was your auto¬ 
mobile going? A. I don’t know that we were actually stop¬ 
ped, as I said, but the other traffic had stopped. 

Q. Whether you stopped, you started on again ? A. We 
were moving with the streetcar and the traffic. 

Q. Do you know how fast you were moving? A. We 
just started up very slowly. 

Q. How far had you gone before this bump came? A. 
I have no idea. I just knew the next thing was the acci¬ 
dent and it was over. 

Q. Were you thinking about something else at this time 
or talking, or anything of that sort, or had your mind on 
something else? A. I was not talking, but I guess I was 
thinking about something else. I remember the car turn¬ 
ing to the left, and that is all I know, and then the impact 
came. 

* • * • • 

62 Thereupon ROBERT A. BELL, was called as a 
witness on behalf of the plaintiffs and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Edgerton: 

Q. Will you state your name, please? A. Robert A. 
Bell. 

Q. Where do you now reside, Mr. Bell? A. 508 Colum¬ 
bia Road, Northwest. 

Q. Where are you employed? A. At the Navy Yard. 

Q. Mr. Bell, coming directly to March 11, 1941, state 
whether or not you were driving your car on Michigan Ave¬ 
nue on the morning of that day. A. I was. 

Q. In what direction were you driving? A. West. 

Q. You were driving west on Michigan Avenue? A. 
Yes, sir. 




Q. Who was in the car with you? A. There were five 
other fellows in there with me. 

Q. Can you tell us who they were? A. They were fel¬ 
lows working with me at the present time, but their exact 
names 1 1 could not tell you. I was just hauling them to go 
to work. 

f>3 Q. Do you know where those five men are? A. 

Some of them are in the Army, and the rest, I don’t 
know where they are. 

Q. So you cannot tell their names and addresses, of any 
of the men in the car with vou? A. No. 

Q. What kind of a car were you driving? A. A 1934 
Hupmobile sedan. 

Q. Mr. Bell, step down to the blackboard here. 

(The witness went to the blackboard.) 

Q. Do you understand this plat? A. I think so. 

Q. This is north and this is Michigan Avenue and Hare- 
wood Road is here and the Soldiers Home is across here: 
there is Fourth Street across in here. A. Yes. 

Q. And here is the Catholic University. A. Do you 
want me to show where I was? 

Mr. Kellv: Mav we suggest that those figures 

• • C’C’ 

there be taken out? 

The Court: Yes. 

(Mr. Edgerton erased portion of drawing on 
blackboard.) 

The Witness: The car stop is here (indicating). I 
was coming up Michigan Avenue. We pulled up by 
the car but I didn't come to a complete stop because 
the car had its passengers and was pulling off. I 
shifted to second gear and proceeded out Michigan 
Avenue in this line, here (indicating). I seen a wo¬ 
man—there was a clear view’ all the way across here 
(indicating), and I seen this woman coming up Hare- 
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wood Road. She left over here and came to this 
island and from the island into the street, and the 

64 street car proceeded like this and ran to where she 
came out in the street, and the streetcar stopped to 
take on this passenger. I had to stop, too. I was 
about the middle of the island when the streetcar 
came to a complete stop. 

Q. You have indicated directly south of Harewood 
Road. Is that where your car came to a stop? A. My car 
came to a stop and the streetcar was there, right about 
here, I should say (indicating). 

Q. Here is the streetcar track here (indicating). A. 
The tracks are here, and I was coming around the streetcar, 
but the streetcar opened the door and I came to a stop. 

Q. What kind of a stop did you make? A. A sudden 
stop. 

Q. Did you give any signal? A. No. I didn’t have a 
chance. 

Q. By a sudden stop, in what space do you think you 
stopped your car? A. I couldn’t say definitely, but it was 
a very short space; a very short stop. 

Q. What kind of brakes does your car have? A. I had 
hvdraulic. 

mi 

Q. Where was your car and where was the streetcar 
when you saw this woman over here (indicating) ? A. We 
were pulling up; that is, we left the car stop and came on 
up, proceeding. 

Q. Were you the first car behind the streetcar? A. The 
first one in the line. 

Q. There was other traffic behind you? A. Yes, sir; a 
line of traffic. 

Q. Did you take any particular note of that traffic 

65 behind you? A. No. 

Q. You were proceeding west and the streetcar 
was, too. You started to tell when you first saw the wo- 
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man, when I interrupted. A. We were coming from the 
car stop, right about here (indicating), and there is a cab 
stand right in here (indicating), and we were coming across 
here when I seen this woman. 

Q. Was she walking or running? A. Running. She 
had either gloves or something light in her hand, because 
she was waving her hand as she came from the island to 
tlie street, and that is when the streetcar stopped. 

Q. Where was the streetcar when the woman first step¬ 
ped to the street, if you recall ? A. When the woman first 
stepped into the street we were just about coming to this 
island 1 , here (indicating). She stepped from this curb here 
(indicating), and came directly into the center of the street, 
but right from the curb, and I stopped right along here 
(indicating). 

Q. You mean you stopped your car? A. Yes. The 
streetcar was throwing the brakes on and there was noth¬ 
ing for me to do but to stop alongside the streetcar. 

Q. What did the woman do? A. She came out on the 
street and came on across and got on the streetcar. 

Q. Then what did the streetcar do? A. It went down 
Michigan Avenue, but the car that was coming behind me 
struck my car, and I got out to see what damage was done 
to my car. 

Q. What amount of damage was done to the back of 
vour car? A. It wasn’t anv. 

Q. How long after you had come to a stop did the im¬ 
pact occur? A. Right away; practically immediately. 
G6 Q. And you got out of your car? A. Yes, sir. 

Q. Was this lady and gentleman in the car behind 
you (indicating)? A. Just the two of them. 

Q. What happened then? A. Well, he got out of the 
car and we walked to my car to see what had happened, 
and then we walked around to see what the other damage 
was, and I said that a passenger— 
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The Court (interposing): Don’t state that. 

By Mr. Edgerton: 

Q. Don’t state any detail except what you know your¬ 
self. A. After I looked—after the car struck my car, I 
looked at the damage. There is nothing else, unless I bring 
out the details. 

Q. Was Mr. Shewmaker’s car damaged? A. Yes. The 
front of it "was busted up. 

Q. Was his car directly behind you when you got out 
and looked at it? A. Yes. 

Q. Was his front bumper against your rear bumper? A. 
Well, I don’t know exactly, but his lights and fenders were 
busted. The grille on the front part of his car w^as mash¬ 
ed. 

Q. And Mr. Shewmaker got out of his car and looked at 
the damage? A. Yes, he got out and looked at it. 

Q. Did Mrs. Shewmaker get out of the car? A. No, 
she didn’t. 

Q. She remained in the car? A. She remained inside 
the car. 

67 Q. What happened then, Mr. Bell? A. Well, I 
got in my car and went down to catch the streetcar 
to see what he was going to say about it. 

Q. Where did you come across the streetcar again? A. 
I caught him down about North Capitol, somewhere around 
Bryant Street. 

Q. When you say you caught the car, you mean it was 
on North Capitol? A. When I caught him I drove my car 
up and parked. Some passengers were there getting on the 
car, and I got on the streetcar and asked him if he noticed 
there was an accident. 

Mr. Kelly: I object to any conversation. 

The Court: Yes. 
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By Mr. Edgerton: 

Q. Not what was said, but state whether or not you ad¬ 
vised the motorman that there had been an accident. A. 
I did. 

Q. Then what happened? A. Well, he didn’t make a 
satisfactory answer, so I got off the car, and then they 
drove up and I turned it over to them. 

Q. You gave your name to them as a witness? A. I 
gave my name and address. 

Q. And then drove off? A. Yes. 

Q. You have no financial interest in this case? A. Not 
at all: not at all. 

Q. I think you have on several different occasions— 
well, first, you have talked to Mr. Kelly, have you, of the 
Capital Transit Company? A. I talked to him just 
now. 

68 Q. Have you ever talked to any of the represen- 
' tatives of the company? A. I have talked but I 
don’t think it was a representative. I think I talked to 
someone else. 

Q. You say you were coming to a stop when you came 
up behind the streetcar at the car stop? A. At the car 
stop? 

Q. In what gear was your car? A. When I came up, 
before I came up, I was in high but I shifted to second gear 
because the streetcar was getting ready to proceed on and 
I shifted to second gear and went along with it. 

Q. Was it your intention to pass the streetcar? A. It 
was. I was going to pass the car. 

Q. 1 How far had you gotten alongside the streetcar? A. 
I was in the center of the streetcar. It was a one-man car 
and I was in the center of it. 

Q. You were in the center of the streetcar when it stop¬ 
ped? A. When the streetcar stopped. 
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Q. Where was your car with reference to the streetcar 
when you both came to a stop? A. I was about the center. 

Q. What was the weather on that morning, Mr. Bell? A. 
Wet. 

Q. The streets were wet? A. The streets were wet. 

Q. Did you experience any difficulty in stopping? A. 
Well, I didn’t experience any difficulty in stopping my 
car. 

69 Q. Your car was a heavy car? A. My car was 
a heavy car but I had a load, six people in there 
with mvself. 

Mr. Edgerton: That is all. 

CROSS EXAMINATION by Mr. Kelly: 

Q. Mr. Bell, as I understood you, the streetcar had made 
a stop at this car stop (indicating)? A. That is right. 

Q. It was loading passengers, and as you approached 
it it started off? A. That is right. 

Q. I think you then had slowed down but you switched 
into second gear and proceeded on with the streetcar? A. 
That is right. 

Q. Now, where had you gotten when you first saw this 
lady? A. I was about here (indicating). 

Q. When you were there, where was the lady? A. The 
lady was coming up Harewood Road. 

Q. Up here (indicating)? A. No, she was not that far 
down; about the end of this island, down here (indicating). 

Q. Had she been walking or running? A. When I saw 
her she was running. 

Q. When you saw her was she at the west curb line at 
Harewood Road? A. When I saw her she was over here 
(indicating). 

Q. That was the first time you saw her. You were down 
south and she was coming up this road; is that what she 
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did? A. She was coming down from Harewood Road 
when I saw her, about there (indicating). 

70 1 Q. Right toward the curb line? A. That is right. 

Q. What was she doing when you saw her? A. 
Waving her hand for the streetcar. 

Q. Was she standing still? A. No, running. 

Q. In which direction was she running? A. This way 
(indicating). She touched this curb and stepped into the 
street. 

Q. When you first saw her she was beyond there. Where 
were you when she got to here (indicating)? Where was 
your automobile when she came to this point? A. I was 
following along with the streetcar. I was following with 
the streetcar, then. 

Q. i Had you reached the east curb line of Harewood 

Road? A. I guess I was. 

Q. Were you in the center of it? A. No, no. 

Q. Where were you? A. When the streetcar stopped? 

Q. I am asking you, when you saw' the lady coming here 

at this point, where your automobile was then? A. I 

couldn't sav where mv car was. 

» * 

Q. You had been running along w’itli the car while she 
was coming from here over to there (indicating) and you 
were going faster than she w’as, weren't you? A. Well, 
probably so and probably not. 

Q. Where was your automobile when this lady 

71 1 reached this island? A. I w’as coming up beside 

the streetcar. 

Q. 1 With respect to Harew’ood Road, where were you? 
A. Well, I couldn’t explain that. I just told you when I 
stopped and that is all I know. 

Q. You didn’t go to stopping as soon as she wras there 
(indicating), did you? A. I beg your pardon? 

Q. i You didn't start stopping your automobile when she 
w’as there (indicating), did you? A. When the woman came 
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on waving her hand, no, because I didn’t know’ what the 
streetcar was going to do. I figured the streetcar was go¬ 
ing to stop when it began to put on the air brakes. 

Q. When the lady was here (indicating), was she still 
running? A. She never stopped until she came over that 
curb. 

Q. Where was your automobile then? A. Where was 
it? 

Q. Yes. A. We were coming up about here (indicat¬ 
ing)- 

Q. How’ far w’ere you away from w’here she w’as then? 
A. I couldn’t say definitely. 

Q. Could you point to some object in the room and show 

us how: far you were aw’av at that point. A. That I don’t 

know definitelv. 

•> 

Q. Give us your best judgment. A. I couldn’t give my 
best judgment to anybody when coming to an accident like 
that. 

Q. Could you indicate that when you first saw* her? A. 
Xo, sir. I mean I saw the woman running and I had 
72 an idea she was going to try to catch the car when 
she was waving her hand. 

Q. If you had that idea you thought you would have to 
stop? A. I felt that way. I felt that the streetcar was 
going to stop, itself, so I stopped. I stopped along by the 
streetcar. 

Q. Did you and the streetcar stop right at the same 
time? A. Practically the same time. 

Q. When you both came to a stop, where was the lady? 
A. When we stopped? 

Q. Yes, w’hen you both came to a stop. A. When we 
both stopped at the same time I was middle ways of the 
streetcar. That put the streetcar door right about here 
(indicating), and that put the woman to come in front of my 
car and board that streetcar. 
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Q. Where was she then? A. She was not quite in the 
center of the street. 

Q. And was running? A. She was running. But when 
she got there she stopped and was waving her hand. 

Q. She stopped there? A. She stopped there to see 
what I was going to do. The streetcar stopped and I 
stopped with it. 

Q. Did you and the streetcar stop when she was on that 
island? A. She didn’t stay on that island. She just 
struck this island curb and came out into the street. 

Q. When the streetcar and you both came to a stop, 
where was this lady? A. Standing over here (indicating). 

Q. Standing? A. She had run out here and was stand¬ 
ing. 

73 I Q. She was out in about the center of the street ? 

1 A. The streetcar stopped here, and she was stand¬ 
ing right there (indicating). We came up here and stop¬ 
ped and she was standing right there (indicating) when we 
stopped. 

Q. She was standing? A. She had run from here to 
here (indicating) and stopped. 

Q. Is that about 10 feet from the curb? A. I wouldn't 
know. That may be correct. I don’t know anything about 
that. I never measured it or anvthing. 

Q. You said you talked to some representative of the 
Capital Transit Company? A. Yes, sir. 

Q.i Did you give him a statement of how this accident 
happened? A. I did. 

Q. Did you sign it? A. I did. 

Q.i I hand you this paper. Is that your signature? A. 
(Examining paper) That is my signature. 

Q. Is that the statement you gave him ? 

The Court:. Is that what? 
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Mr. Kelly: I am asking him if that is his signa¬ 
ture. 

The Court: Well, let him read it. 

A. (Examining paper) I did. 

By Mr. Kelly: 

Q. What? A. That is mine. 

74 Q. And that statement is true and correct? A. 
To the best of my knowledge. 

Q. And there is nothing stated in that statement— 
A. (Interposing) That I have not already told. 

Q. That is exactly what you told the representative of 
the Capital Transit Company, and that is the way you told 
him how the accident happened; is that right? A. I told 
him how the accident happened, but I told him I didn’t know 
absolutely definite what the distances are in that paper. 

Q. Is what is on this paper an accurate— 

The Court (interposing): You have asked him 
about that before, and he said he gave that paper. 

Mr. Kellv: Mav I have it marked? 

(Thereupon the statement signed by Mr. Bell was 
marked Defendant’s Exhibit No. 1 for identifica¬ 
tion.) 

Mr. Kelly: That is all. 

Mr. Edgerton: That is all. 

(Witness excused.) 

The Court: We will take a short recess. 


(After a short recess the following proceedings 
were had:) 

Mr. Edgerton: If your Honor, please, at the pre¬ 
trial hearing it was stipulated that all pertinent pro¬ 
visions of the applicable orders of the Public Util¬ 
ities Commission relative to regulating the operation 
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of streetcars and designating car stops could be read 
without formal proof at the trial. I would like to 
read those. 

The Court: All right. 

Mr. Edgerton: Ladies and gentlemen of the jury, 
I am reading from Order No. 683 of the Public Util¬ 
ities Commission of the District of Columbia pro¬ 
mulgated September 29, 1927, pursuant to an Act 
of Congress, vesting in the Public Utilities Commis¬ 
sion the power to make “ rules and regulations for 
the operation and equipment of street railway cars 
within the District of Columbia, and obedience there¬ 
to and compliance therewith are hereby required of 
and enjoined upon all street railway companies, their 
officers, agents, and employees, operating streetcars 
within the District of Columbia." 

Section 4 of the order reads: 

“All cars or trains shall stop to take on or let off 
passengers at such regular stopping places as may 
be defined from time to time by the Commission.” 

Section 5 reads: 

“(a) All stopping places shall be indicated by 
approved signs, furnished by the companies, coir- 
veniently placed for the guidance of the public,” 

Mr. Kelly: I think you ought to finish reading 
that No. 4 regulation, Mr. Edgerton. 

Mr. Edgerton: The rest does not seem to have 
any application. 

“Provided, however, That at special points w r here 
an inspector or other proper railway official is sta¬ 
tioned, to assist in the movement of cars, cars may be 
dispatched without stopping, upon authority from 
such an official. Where near-side stops are author¬ 
ized, the stops shall be made as prescribed by the Po- 
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lice Regulations of the District of Columbia. Mul¬ 
tiple berthing and loading of cars may be employed 
at all stops at which congestion occurs, except where 
such multiple berthing will block an intersecting 
street.” Then the last section 5(a): 

“All stopping places shall be indicated by approv¬ 
ed signs, furnished by the companies, conveniently 
placed for the guidance of the public. Signs shall 
be kept in good repair, neat and legible at all times.” 

Order No. 683, as I read it to you, was amended by 
Order No. 1164, promulgated July 20, 1933, and Sec¬ 
tion 4 was amended, but I think we can agree that 
the amended Section 4 did not affect the regulation I 
have read. I am reading amended Section 4 (a): 

“All cars or trains shall stop to take on or let off 
passengers at such regular stopping places as may 
be defined from time to time by the Commission: 
Provided, however, That at special points where an 
inspector or other proper railway official is station¬ 
ed, to assist in the movement of cars”— 

Mr. Kelly (interposing): Aren’t you reading the 
same one? 

Mr. Edgerton: I want that in. 

Mr. Kelly: The latter order is the one in effect. 
It is just a duplicate of the prior order. We agree 
that that order was in effect and this was a regular 
car stop. There is no question about that. 

Mr. Edgerton: Very well. Then the remainder 
of that section need not be read. I think that is cor¬ 
rect, that it is in effect now. 

That is our case, if your Honor please. 

Mr. Kelly: At this time I would like to move for 
a directed verdict on the plaintiffs’ evidence. 

The Court: I overrule the motion. 
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TESTIMONY ON BEHALF OF THE DEFENDANT. 

Thereupon WOODROW BUCKLEY, was called as a wit¬ 
ness on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follo\vs: 

Direct Examination by Mr. Kelly: 

77 Q. What is your name, please, sir? A. Wood- 
row* Buckley. 

Q. Speak as loud as you can, if you will, please. Where 
are you employed? A. A. M. Hazell Construction Com¬ 
pany. 

Q. ! What are they doing? A. Construction w*ork. 

Q.l How* long have you been so employed? A. One 
year. 

Q. Did you at one time w*ork for the Capital Transit 
Company? A. I did. 

Q. Now* you are w’orking for that construction company ? 
A. That is correct. 

Q. When did you stop working for the Capital Transit 
Company? A. Last November. 

Q. Don’t answ’er this question until counsel has had an 
opportunity to object: May I ask you why you stopped 
working for the Capital Transit Company? 

Mr. Kelly: Have you any objection? 

Mr. Edgerton: No, I have no objection. 

The Court: Verv well. 

A. This present job pays more. That is the only rea¬ 
son. Is that sufficient? 

By Mr. Kelly: 

Q. Then, you resigned from the Capital Transit Com¬ 
pany and got a better-paving job? A. That is right. 

Q. On March 11, 1941, were you employed by the Cap¬ 
ital Transit Company? A. I w*as. 
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78 Q. How long had you been employed at that time ? 
A. Approximately two and a half years. 

Q. Do you remember operating a streetcar on March 
11th on Michigan Avenue, on that day ? A. Ido. 

Q. Do you recall an occurrence which took place that 
day? A. I do, yes. 

Q. About what time did it take place ? A. I think it was 
in the neighborhood of 8 o’clock. I am not sure; some¬ 
thing like that. 

Q. Whereabouts did it take place? A. About 80 feet 
past the car stop at Catholic University; something like 
that. 

Q. Will you come down here to the plat ? 

(The witness went to the blackboard.) 

Q. This is supposed to be a plat of Michigan Avenue at 
the Fourth Street car stop, the Catholic University car 
stop, showing Harewood Road and the section along Mich¬ 
igan Avenue to Harewood Road. This is north and this is 
south and this east and this is west. The car stop here is 
marked at the point “X.” After you left this car stop, 
the open space in here is the space representing the en¬ 
trance to the Catholic University. After you pass that, 
you come into Harewood Road, and this down here is where 
Fourth Street turns in here—I don’t know what that is. 
What is it? 

Mr. Edgerton: I don’t know, either. It is just a 
cut-off between Harewood Road and Fourth Street. 
I don’t know whether it has a name or not. 

Bv Mr. Kellv: 

Q. Does that plat look anything like the condi- 

79 tions and the neighborhood where this accident hap¬ 
pened? A. Yes. 

Q. Now then, in your own way, just tell us what hap¬ 
pened. A. Well, I had stopped here (indicating) and 
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picked up my passengers and had started off, and I sup¬ 
pose I was along in here (indicating) and I saw this lady 
start running from here (indicating), from the corner of 
Harewood Road, but in that time I had gone on down here 
some place (indicating), but not knowing just what a per¬ 
son is going to do when they start running out into the 
street, I stopped the car, came to a gradual stop, and by 
that time a car came alongside the streetcar and stopped, 
too. 

Q. What caused you to stop? A. I stopped more or less 
for my own protection, because when a person goes running 
toward a streetcar you never know what they are going to 
do. Lots of times they run right out on the track and 
sometimes run into the side of the car and so forth, so I 
stopped. 

Q. Was she running? A. Yes, she was. 

Q. What direction did she take? A. She came right off 
the corner at Harewood Road in kind of a diagonal direc¬ 
tion. 

Q. If she had continued straight across the track, would 
she have gone in front of your car? A. She would, yes. 

Q. When you came to a stop, how close would you have 
been to the path she was taking, if she was going across in 
front of vou? A. Sav that again. 

Q. Had she continued running across the track, how* far, 
when you stopped vour car, would you have to cross 
80 the path she took in front of you? A. If I had not 
stopped ? 

Q. If you had not stopped. 

Mr. Edgerton: I object to that. 

The Court: I don’t understand it. 

Mr, Edgerton: I don’t either. 
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By Mr. Kelly: 

Q. You didn’t know whether she was going to cross the 
track in front of you or not, did you? A. That is true. 

Q. If she had crossed the track or had been attempting 
to cross the track without your stopping, or unless you 
stopped, how far would you have been from the path where 
she would have crossed the track ? A. I imagine she would 
run in front of the streetcar; directlv in front of the street- 
car, if I had not stopped. 

Q. What was the condition of the street that day? 

The Court: We will suspend for a minute. 

(After the Court took the verdict in the preced¬ 
ing case, the following proceedings were had:) 

The Court: Very well, proceed. 

By Mr. Kelly: 

Q. Mr. Buckley, I understood you to say that as you 
came to a stop an automobile which was going in the same 
direction with your car also came to a stop; is that right? 
A. That is correct. 

Q. When did you first see that automobile? A. Just 
as he stopped directly even with the front door of my 
streetcar. 

Q. When you left the stop at Catholic University, was 
there an automobile behind your car, immediately be- 
81 hind vour car? A. I would not know. 

Q. When the automobile and the streetcar came to 
a stop, where was the lady? A. When we both came to a 
stop? 

Q. Yes. A. It was right directly opposite the street¬ 
car. 

Q. Had she crossed the path of the automobile? A. She 
had, yes. 

Q. What happened after that? A. Well, then, this 
other car came to a stop, the first car; and then the- second 
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car ran up and hit the rear end of this other car, the first 
car. 

Q. Then what happened? A. I opened the door to look 
out to see what had happened and the lady came on in the 
meantime, and I saw there wasn’t any damage, or at least 
I thought that about these other cars; I just thought they 
had bumped their bumpers, and I closed the door and con¬ 
tinued on. 

Q. Did you get off the streetcar and go back and see 
if there were any damages? A. Xo, I did not. 

Q. 1 What did you do; stand in the door and look to see 
what had happened? A. Yes, sir. 

Q. When this lady was running across the street, was 
she doing anything else ? A. I really didn't notice. I just 
noticed that she was running, and it was raining, and the 
pavement was slippery, and so forth, and the rails were 
bad. I just stopped, and that is all, to avoid an accident. 
I figured that was the best thing to do, and that is what I 
did. 

82 Q. May I ask you whether she was waving her 
hand? A. I don’t remember that. I don’t think she 
was, though. She was just running in the direction of my 
car. 

Mr. Kelly: That is all. 

CROSS EXAMINATION by Mr. Edgerton: 

Q. Mr. Buckley, what kind of a streetcar was this which 
you were operating? A. A one-man car. 

Q. Was it of the new type or old? A. Xo. It was the 
old type. 

Q. How long had you been operating that kind of a car? 
A. Oh, I guess a year or more. 

Q. Was the car crowded? A. Xo, just a seated load. 

Q. How many people had you taken on, approximately, 
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at Catholic University? A. As well as I remember, I think 
there were three people. 

Q. You say it was raining? A. Yes, sir. 

Q. The streets vrere w r et? A. Yes, sir. 

Q. The rails were wet? A. Yes, sir. 

Q. Did you have to manipulate the wiper on your car 
to keep your vision clear? A. That is true. 

Q. What do you know about traffic behind your 
83 streetcar, Mr. Buckley? Was there any traffic? 

Were you avrare of any automobile traffic behind 
vour car? A. No. 

Q. This was the rush hour, was it not? A. I imagine; 
it was 8 o’clock. 

Q. Michigan Avenue is a very heavily traveled thor¬ 
oughfare? A. No, it is not heavy. 

Q. You mean that in the rush hour Michigan Avenue is 
not traveled very much? A. No, it was not. At this par¬ 
ticular time of day it was not. I traveled up and dowm 
there for a year and a half and I never noticed it being 
congested. 

Q. It was heavily traveled even though it was not con¬ 
gested; is that true? A. If you start from North Capitol 
Street and go to Eleventh and Monroe Street you will prob¬ 
ably see three or four automobiles. I don’t know whether 
that is what you want to know, or not. 

Q. After you took these people on at Catholic Univer¬ 
sity you started off again? A. Yes, sir. 

Q. Is your streetcar equipped with a rear-vision mirror 
so that you could see back behind your car? A. No. 

Q. Was there one on the left side? A. No. - There is 
one in front of the cab. 

Q. Are you able to see behind the car with that? A. If 
it is an automobile directly behind the car, yes. 
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Q. Wasn’t your car equipped with a mirror on 
84 the door so that you could see? A. It is when the 
door is open. 

Q. When the door is open you can see toward the back, 
but you cannot see otherwise; is that correct? A. \es. 

Q. Were the windows on your car misty and covered 
that morning? A. Sure it was. 

Q. 1 You could not see out the side windows? A. You 
can see through the glass with rain on it. 

Q. Were they misty on this particular morning because 
of weather conditions? A. I would not say that they were 
no. 

Q. Mr. Buckley, step down to this diagram again. 

(The witness went to the blackboard.) 

Q. 1 You started off after taking on the three people at 
the car stop. Was there anything unusual about the way 
vou started? A. Xo. 

Mr. Kelly: Speak up a little louder. 

By Mr. Edgerton: 

Q. Then you proceeded west? A. Yes. 

Q. You say you saw the lady running. Where was your 

streetcar when vou first saw this ladv and where was she? 
• * 

A. When I was along about here the lady was running off 
the edge of Harewood Road to an angle (indicating). 

Q. You are quite sure this lady was coming out here 
and not over here (indicating) ? A. I am quite sure. 

S5 Q. Would you say she was not coming down this 
curb and crossed over this island and then into the 
street (indicating)? A. I would say she was not in this 
side street, here (indicating). 

Q. You are positive of that? A. I am positive of it. 

Q; You are positive the lady was running along here 
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when you first saw her? A. Right about here is when I 
first saw her (indicating). 

Q. Was she out on the street or on the sidewalk, or 
where was she? A. Well, she was stepping off. 

Q. And came off of Harewood Road on the edge of this 
island up here (indicating)? A. And then here (indicat¬ 
ing). 

Q. This island is the area between the Catholic Uni¬ 
versity and this cut-off? A. The area between the two 
roads or streets. 

Q. What is in that area? Is that open country or are 
there any buildings there? A. Right in here is the fence 
of the Catholic University, as well as I remember, and it 
is about 10 feet here that is grass (indicating). 

Q. Is there a sidewalk along that street? A. I don’t 
think there is, no. 

Q. And this lady was in the street, was she; crossing 
this cut-off? A. The first time I saw her she was about 
here (indicating). 

Q. Where was your streetcar when you first saw her? 
A. Back here (indicating). 

Q. You were proceeding west? A. That is right. 
86 Q. Then, what happened? A. Seeing the lady 
running and stepping up on the curb and then off the 
curb, I began to stop. 

Q. Did she run up over this curb and then step off the 
curb (indicating) ? A. Yes. 

Q. She was running all the time? A. Yes. 

Q. And ran out here (indicating)? A. Yes. 

Q. Why did you stop? A. To avoid an accident 

Q. What made you think there was going to be an acci¬ 
dent, Mr. Buckley? A. Due to the fact you never know 
what a person is going to do when they are running to a 
streetcar . They usually run on the track, and if they don’t 
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run on the track they will run into the side of the street¬ 
car. 

Q. Why did you think she would run on the track or in 
front of you? A. Because she was running toward the 
streetcar. 

Q. She was running toward the side of the streetcar? 
A. The front of it. 

Q. Where was the front of the streetcar then? A. The 
streetcar was headed west, like this. The woman was run¬ 
ning this way, she would be running with the front part of 
my car (indicating). 

Q. The course she was going was at an angle? A. That 
is true. 

Q. Was she facing toward the front of the car, and did 
you think you might hit her or she hit the side of the car? 

A. The front of the car. 

87 Q. Directly toward the front? A. Yes. 

Q. What was she doing? A. Just running. 

Q. Was she looking at you? A. She was looking di¬ 
rectly to the street. 

Q. Running but not looking directly at the streetcar? 
A. Yes, sir. 

Q. Did she do anything by which she was trying to at¬ 
tract your attention? A. All that I know’ is that she was 
running toward the front part of the car then. Whether 
she was looking at me or not, I don’t know*. 

Q. Was that an unusual occurrence? A. Xo, it is not 
a very unusual occurrence for women to run toward a 
streetcar. 

Q. You knew you ware not supposed to stop and take 
her on? A. That is true. 

QI You had specific orders that you should not do that; 
you were not supposed to do that? A. Yes. 

Q. Why did you take her on there? A. After I had 
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stopped and this car had stopped and the other car had 
hit it in the rear, I opened the door to see what had happen¬ 
ed and when I did the lady popped into the car. 

Q. The door was open and she stepped in, and the rea¬ 
son you opened the door was that you -wanted to see what 
had happened out the door but not to let the lady on? A. 
That is true. 

Q. I still don’t see why you stopped your car, if you did 
not intend to take that ladv on. Was it vour intention 

9 9 

88 to take that lady on ? A. No, it was not. 

Q. It was just a coincidence? A. I couldn’t 
stop her from getting on after I opened the door. Natural¬ 
ly I didn’t try to stop her from getting on the car after the 
car had stopped and I looked to see what had happened. 

Q. Let us get this straight. You brought your car to a 
gradual stop while you were watching this lady to see what 
she was going to do? A. That is correct. 

Q. You saw her running toward the streetcar? A. Yes, 
sir. 

Q. But you were not aware of any automobiles behind 
you? A. No, I was not. 

Q. And you did not know what effect this might have on 
them? A. I don’t see why it would have any effect on 
an automobile. 

Q. You were not concerned with those automobiles. You 
just brought your car to a stop? A. I am concerned with 
everything, as far as that goes. I am supposed not to cause 
accidents but to prevent them. 

Q. Mr. Buckley, after you brought your car to a stop, 
then what happened? A. This other car stopped. 

Q. How did you stop your car? Did you apply vour 
air brakes suddenly? A. No, very gradually. 

Q. In what space can you stop a one-man streetcar of 
that type with air brakes? 


The Court: Let him state how he made that par¬ 
ticular stop. 

By Mr. Edgerton: 

89 Q. How fast were you going? A. Between 5 and 
8 miles an hour. 

Q. In what distance could you stop it ? A. 3 or 4 feet 
in a gradual stop. 

Q. In what space did you stop this morning? A. 3 or 
4 feet, I guess. 

Q. You applied your air brakes and stopped in 3 or 4 
feet; is that correct? A. Yes. 

Q. After the cars were stopped, then what happened? 
A. This other car ran into it. 

Q. Was the lady running toward you all that time? A. 
Yes, she was. 

Q. She was running toward you as you brought your 
cat 1 to a stop in 3 or 4 feet. She crossed over here (indi¬ 
cating) ? A. Yes. 

Q. Then, what happened? A. This other automobile 
stopped here, and the other automobile ran into the rear 
and I opened the door to see what had happened, and ap¬ 
parently they bumped bumpers; the bumpers came togeth¬ 
er, and in the meantime the lady got on and I closed the door 
and went on. 

Q. When did you first see that car and know that there 
was a car out there? A. When he stopped directly in 
front of the front doors. 

Q. When were you first aware of the presence of that 
car? A. When it stopped directly in front of the front 
doors. 

Q. So that when you were coming to a stop or had reach¬ 
ed the stop, you knew the car was there? A. I was just 
coming to a stop. 

Q. That is to say, in that 3 or 4 feet you first be¬ 
came aware that the car was there? A. Yes. 


90 
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Q. Then what happened ? A. 1 opened the door to see 
what had happened. 

Q. When did the crash occur? A. Just as his automo¬ 
bile stopped. 

Q. You glanced out the window and saw the car stop in 
front of your door? A. That is right 

Q. And your door was closed ? A. The door was closed. 

Q. You still had no intention of taking that lady on? A. 
I had no right to. 

Q. Then, what happened? A. I opened the door and 
tried to look out to see what had happened. 

Q. What did you do; step from the point you were and 
walk over toward the door and look out it? A. That is 
correct. 

Q. That portion in your cab is divided by an iron bar, 
isn’t it? A. This iron bar goes around for people to leave 
by. 

Q. It is separated so that passengers can come in one 
way and go out the other in the front area? A. Yes. The 
streetcar has two doors. 

Q. But when the doors are open there is an iron 
91 bar that goes to the roof at the door? A. Yes, sir, 
that is correct. 

Q. Where did you step to, to what door? A. The en¬ 
trance door. 

Q. On which side of the entrance, which side did you 
step to, to look? A. The left-hand side. 

Q. On which side did the lady get on? A. The left- 
hand side. 

Q. Did she pass by you, or crowd by you? A. She did. 
Just as soon as the door was open she was up on the step 
and I stepped back. 

Q. Then you stepped back to look out; is that it? A. 
Yes, sir. 
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Q. What did you see when you looked out? A. I just 
saw that the two ears had jammed their bumpers together. 

Q. You didn’t see anything else? A. No. 

Q. It did not concern you, what had happened ? A. Yes, 
it did. 

Q. You didn't take the trouble to get out and see what 
had happened? A. No. But it was not unusual. Under¬ 
stand, we do have a lot of those things. 

Q. You thought what had happened was of no conse¬ 
quence? A. They had just bumped their bumpers to¬ 
gether and I closed the door. 

Q. Didn’t you think you might have been involved in 
that accident? A. No, I did not. 

Q. Did it occur to you that you should have gone back 
and given your name to the drivers of those cars? 
92 A. I would be giving my name practically all day 
long if I attempted to do that. 

Q. You started off, and where did you go? A. I con¬ 
tinued on that route. 

Q. You took the fare of that lady? A. Yes. 

Q. Do you know who the lady was? A. No, I don’t. 

Q. You continued on downtown? A. Yes, sir. 

Q. Did you at any time that morning see this gentle¬ 
man sitting here (indicating Mr. Shewmaker)? A. No, I 
did not. 

Q. You never saw him at all? A. No, sir. 

Q. Did you at any time during that morning see this 
gentleman that sits back here (indicating Mr. Bell)? A. 
I did. 

Q. Where did you see him? A. I stopped at North 
Capitol and Franklin Street to pick up a passenger and he 
got on my car. 

Q. Was it at North Capitol and Franklin where this 
gentleman got on your car? A. As well as I remember, 
it was North Capitol and Franklin. 


57 


Q. What happened when he got on your car? A. He 
said to me— 

Mr. Kelly (interposing): Don’t say what was 
said. Don’t state any conversation, Mr. Buckley. 

93 The Witness: I was taking on my passengers and 
he got on my car and wanted me to give him my ad¬ 
dress and badge number. 

By Mr. Edgerton: 

Q. In what connection did he want your name and num¬ 
ber? A. He said I was the cause of an accident. 

Mr. Kelly: I object to what he said. 

The Court: Yes. 

Mr. Edgerton: It seems to me that is a part of the 
res gestae. 

The Court: No. That was some time after the 
accident occurred. 

By Mr. Edgerton: 

Q. But you knew at that time this man was that gentle¬ 
man (indicating) ? A. No. 

Q. As a result of the conversation you had with Mr. 
Bell, did you take the names of anybody in your car as wit¬ 
nesses? A. I did, yes. 

Q. What names did you take? A. I took the name of 
the lady that boarded the car, and I think three other pas¬ 
sengers. 

Q. Are you able to tell us what names you took? A. 
Indeed, I am not. 

Q. You have no recollection about that? A. No. Well, 
in fact, I asked the people in the car about it. 

Q. That is the ordinary procedure, to pass out cards 
and ask anybody who saw it to give their names? A. Yes. 

Q. And as a result of that you got three or four names. 
A. That is true. They volunteered. 
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Q. Mr. Buckley, how old a lady was this lady who 

94 1 ran out there? A. 40 or 45, approximately. 

Q. As she ran out toward your car she did not do 
anything or look at the streetcar but continued to run? A. 
That is correct. 

Q. She did not wave? Did she have anything in her 
hands? A. I just don’t remember whether she did or not. 
I never noticed. In fact, we don’t try to remember what 
they are carrying. We are trying to figure out what they 
are going to do, not what they are carrying. 

Q. You figured this woman was going to run in front 
of the streetcar? A. Yes, sir. 

Q. And you stopped your car in order to avoid hitting 
her? A. That is right. 

Q. Was she looking at the streetcar? A. Yes, sir. 

Q. And you still thought she was going to run directly 
into the path of the streetcar? A. I did, yes. It has hap¬ 
pened to me occasionally. 

Q. You are positive you did not have a conversation 
with Mr. Shewmaker here? A. Yes. 

Q. Have you ever seen this gentleman before? A. I 
don’t remember seeing him. I remember seeing the colored 
fellow. 

Q. You say you did not talk to him that morning. A. I 
don’t think I did, no. 

Mr. Edgerton: That is all. 

Mr. Kelly: That is all. 

(Witness excused.) 

Mr. Kelly: I want to introduce that statement in 

95 evidence. Do you have any objections? 

Mr. Edgerton: Xo. 

Mr. Kelly: May I read this statement, your Hon¬ 
or, to the jury? 

The Court: Yes. 
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Mr. Kelly (reading): 

“Statement of Robert Bell. Residence, 1732 Six¬ 
teenth Street, Northwest. Telephone, No. MI-0457. 
Business address’’—I cannot read this. “Tele¬ 
phone No. MI-4646.” That is the business address. 
“On March 11, 1941, at about 8:30 a. m. I was driv¬ 
ing inv automobile west on Michigan Avenue. The 
street was wet and I was driving the automobile 
slowly, at about 10 miles an hour. As I approached 
the car stop at the Catholic University entrance a 
streetcar, westbound, was just leaving the passenger 
stop. I did not have to stop my auto but I did shift 
into second gear and ran alongside of the streetcar 
about the center of the west-bound pavement. The 
car moved forward, I would guess, between 50 and 
100 feet slowly, when a woman ran from the Soldiers 
Home gate to the island in the middle of Harewood 
Road and then out into the street waving her hand at 
the motorman. I had to stop my auto to keep from 
striking this woman. The car stopped with the front 
door opposite my auto and the motorman opened the 
door to let her on. Just as I stopped my auto an 
automobile behind me struck the rear of my auto. 
The motorman closed the door to the car and went on. 
I followed it and stopped it at North Capitol and 
Bryant and told the motorman about the accident. 

“Robert Bell.” 

(Mr. Kelly handed said statement to the jury.) 

The Court: Why do you want the jurors to read 
that? I don’t want to take up the time for them to 
read it. 

Mr. Kelly: No, sir; I don’t want to, either your 
Honor. 

96 The Court: You have just read it. 

Mr. Kelly: Yes. 
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The Court: That is sufficient. Don’t take up the 
time for them to read that. 

Mr. Kellv: Verv well. 

m * 

That is all, Mr. Buckley. 

(Witness excused.) 


Thereupon MRS. HELEN J. WOODS was called as a 
witness on behalf of the defendant and, having been first 
dulv sworn, was examined and testified as follows: 

Direct Examination by Mr. Kelly: 

Q. What is your name, please, ma’am? A. Helen J. 
Woods. 

Q. Where do you live? A. 26 Crittendon Street, 
Northeast. 

Q. Are you familiar with Michigan Avenue and Hare- 
wood Road? A. Yes, I am. 

Q. May I explain this plat to you so that we can ask you 
some questions about it? This is supposed to be Michigan 
Avenue, running mostly east and west. At Fourth Street 
or at the entrance to the Catholic University there is a car 
stop. This is the entrance to the Catholic University. This 
is Fourth Street, coming down here (indicating). 

1 The Court: Explain the car tracks. 

By Mr. Kelly: 

Q. These are the streetcar tracks. There are two 
97 rails to each track on the east and west. Isn’t that 
right? A. Yes. 

Q. And this is where Harewood enters Michigan Ave¬ 
nue, and where it enters Michigan Avenue is there not a 
little island or a little round space at the center of it? A. 
Yes. 

Q. Do you recognize the location from this plat? A. 
Yes. 
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Q. On March 11,1941, were you in that vicinity? A. Yes. 

Q. Will you, please ma’am, tell us what the occasion was 
for your being there? A. I was going to take a streetcar 
to go to work. 

Q. How did you go there? A. I got off my husband’s 
car at Harewood Road, at the end there, and crossed over 
the little island. 

Q. Will you come down here to the plat and show us? 
(The witness went to the blackboard.) A. I got off here 
and crossed back over here (indicating). 

Q. Will you speak a little louder? A. I got off at this 
point and crossed over the street here, to get the streetcar 
(indicating). 

Q. When you got off there, where was the streetcar? 
A. The streetcar was coming this way (indicating). 

Q. The streetcar was going west; and what did you do ? 
How did you go to that streetcar? A. Well, as I remember 
it, I ran to get the streetcar. 

9<S Q. Speak a little louder. A. As I remember, I 
ran to get the streetcar, and right along here I think 
he stopped for me and I got on when the door opened (in¬ 
dicating). 

Q. Was there anything else alongside the streetcar 
which stopped for you? A. I don’t know that I saw any¬ 
thing. I saw the streetcar and it stopped for me. 

Q. Did you see any automobiles alongside the street¬ 
car when you started to cross that road? A. I don’t re¬ 
member that I saw them. 

Q. How fast were you running, if you can tell us? Did 
you run right toward the tracks? A. I ran right across 
here in order to get the streetcar (indicating). 

The Court: I don’t think some of the jurors can 
see. 

Mr. Kelly: Will you stand over to the side so that 
the jurors can see where you are indicating? 
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The Court: Let her point to where she was run¬ 
ning. 

By Mr. Kelly: 

Q. Will you point that out, where you were running 
from? A. I ran from here to get to the streetcar here (in¬ 
dicating). 

Q. Did you continue to run when you left this island 
going to the track? 

The Court: I don't understand that she was on 
that island at all. 

A. I don’t think I went on that island. I think I went 
right along here to get to the streetcar (indicating). 

By Mr. Kelly: 

Q. Did you run all the way from here trying to get to the 
streetcar (indicating) ? A. Yes. I saw the streetcar coming 
and I ran to get it. 

99 Q. When you ran to get it, you did not see any 
automobiles coming alongside it? A. I don’t re¬ 
member. 

Q. When you got to the streetcar did the motorman open 
the door or stand in the door when you were coming in, or 
anything? What happened? A. When I got to the street¬ 
car the door opened; the motorman opened it and I got on. 

Q. Did he look outside the car, if you remember? A. 
Yes. 

Q. Do you know what he looked outside the streetcar 
for? I withdraw the question. 

You may take your seat. That is all. 

CROSS EXAMINATION by Mr. Edgerton: 

Q. Mrs. Woods, were you going to work that morning? 
A. Yes, I was. 

Q. Were you late? A. No. But I saw the streetcar 
coming and I wanted to get it, so I ran to get it and he 
stopped for me and I got on. 
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Q. Do you usually get the streetcar at this particular 
stop? A. Yes. I usually go across, oh, away across there 
to the stop at the car stop. 

Q. At the regular car stop? A. At the regular ear 
stop, but whenever 1 would see the streetcar coming, why, 
I would try to get it. 

Q. Did your husband usually let you off at this partic¬ 
ular corner every morning? A. Yes. 

100 Q. That is where you come, where your husband 
lets you off to go to work? A. Yes, sir. 

Q. You usually get the streetcar at the regular car stop? 
A. Yes, sir. 

Q. On this particular morning it was raining, was it 
not? A. Yes. 

Q. Was it raining very hard? A. I don’t remember 
particularly. I didn’t put my umbrella up. 

Q. It was pretty disagreeable? A. I don’t remember. 
Q. You wanted to catch that streetcar, so you could 
get out of the rain and go to work? A. Yes. 

Q. You got out and ran across Harewood Road and the 
streetcar -was coming towards you down Michigan Ave¬ 
nue? A. Yes. 

Q. Did you attract the attention of the operator of the 
streetcar? A. Did I attract his attention? 

Q. Did you wave to him or do anything of that kind? 
A. No. 

Q. It was your intention to run out into the street and 
catch the streetcar? A. Yes, sir. 

Q. And as you came out into the street you never look¬ 
ed at the operator? A. I don’t remember where I looked. 
Q. But as a result of your running out into the 

101 street the streetcar stopped? A. Yes. 

Q. And he opened the door and you entered it? 

A. Yes. 
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Q. That is correct, is it not? A. Yes. 

Q. You didn't notice any automobiles? A. I didn’t 
notice them. 

Q. You were intent on catching that streetcar and you 
were not paying any attention to the automobiles? A. Xo. 

Q. Did there come a time when you gave your name to 
the conductor in connection with the occurrence which re¬ 
sulted from this stop? A. I don’t understand. 

Q. Did there come a time when you gave your name to 
the conductor? A. Yes. 

Q. Where was that, Mrs. Woods? A. Well, that was 
beyond—that was away down on North Capitol Street 
where it turned. 

Q. Do you recall seeing that gentleman (indicating) 
that morning? A. Xo. 

Do you recall seeing that gentleman back there (indi¬ 
cating) ? A. Yes. 

Q. What happened in relation to him? A. A colored 
mail, he got on and said, “Don’t you know”— 

Q. (interposing) Don’t tell what he said, but he did 
get on the streetcar and talk to the operator? A. Yes. 

Q. But you don’t recall this gentleman here (indi- 
102 eating Mr. Shewmaker) ? A. Xo. 

Mr. Edgerton: That is all. 

Mr. Kelly: That is all, Mrs. Woods. 


111 Thereupon MARY DELEOXIBUS was called as 
a witness on behalf of the defendant, and, having 

112 been first duly sworn, wras examined and testified as 
follows: 

Direct Examination by Mr. Kelly: 

Q. What is your name, please? A. Mary Deleonibns. 
Q. Miss Deleonibns, were you a passenger on a street 
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car of the Capital Transit Company— A. (Interposing) I 
was. 

Q. (Continuing) When there was some incident happen¬ 
ed on Michigan Avenue ? A. Yes. 

Q. Do you remember when it was? A. Well, I was on 
the street car. I was on the side where the accident oc¬ 
curred. 

Q. You were on the side where the accident occurred? A. 
Yes, sir. 

Q. Whereabouts did it occur? A. Well, I think it was 
more toward the front. They were even with the street 
car. 

Q. Where was the street car when the accident occur¬ 
red? A. On Michigan Avenue. 

Q. On Michigan Avenue ? A. Yes. 

Q. And near what street? A. Well, the intersection 

going into the Catholic University. 

• • * • • 

Q. I see. Where were you seated on the street 

113 car? A. About the middle of the street car. 

Q. On which side? A. The right side. 

Q. And did the street car come to a stop anywhere? A. 
It stopped to pick up its passengers. 

Q. Where? A. At the stop there. 

Q. At Catholic University? A. Yes. 

114 Q. Now then, will you just tell us—I understood 
you to say that the car came to a stop at that stop 

sign and took on passengers? A. It did. 

Q. Is that right? A. Yes. 

Q. Then what happened? A. Well, he was waiting for 
the light and, in the meanwhile, when the accident occurred 
the motorman stepped out to see what happened, and when 
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lie saw that it didn’t concern him he went on, when he had 
the green light. 

Q. Did the street car start away from this street car 
stop sign and then come to a stop again? A. Well, I don’t 
remember about that. 

Q. Well, tell us just what you remember about it. Where 
were you seated on the car, if you will tell me again? A. I 
was about the middle of the street car. 

Q] On which side? A. The right side. 

Q. On the right side.? A. Yes. 

Q. Now, did the street car, after the street car loaded 
passengers at the Catholic University stop there, did it 
start up again ? A. Well, I know it stopped to take on 
passengers. Whether it started again or not I don’t re¬ 
member. 

Q. Tell us what happened. A. After it picked up the 
passengers, that is when the accident occurred, and the 
motorman stepped down to see— 

Q. (Interposing) What was the accident? What 
115 was the nature of the accident? A. Well, the first 
car, it stopped for the light, too, I believe, and the 
second car came and hit him in the back, and the motorman 
stepped out to see what had happened. After he saw it 
didn’t concern him, he continued on his journey. 

Mr. Kelly: That is all—oh, may I ask you this: 

Q. When the car came to a stop, did it come to an abrupt 
stop, or how did it come to a stop, if you recall? A. I don’t 
recall. 

Q. You don’t recall whether it was a sudden stop or 
what kind of a stop it was? A. You mean the first stop? 

Q. Xo, the second time? A. I don’t remember whether 
lie stopped the second time or not. 

Mr. Kelly: That is all. 


i 
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Charge of the Court. 

The Court: Members of the jury .- 

Where one person is injured by the negligent act of an¬ 
other, the injured party is entitled to recover compensation 
from the party who injured him or her. That is a general 
rule, subject to certain conditions which I shall discuss 
later. 

'Sow, negligence is the failure to exercise that degree of 
care which an ordinarily prudent person would exercise at 
that particular time and under the particular circum¬ 
stances. What might be negligence at one time would 
119 not be negligence at another. It may be negligence 
to drive at certain times at 10 miles. At other times 
it might not be negligence to drive at 60 miles. It is a ques¬ 
tion of the particular time and place, as to whether a rea 
sonably prudent person would act in a certain manner. 

Now, in this case there are several questions involved as 
to the particular negligence of certain individuals. The 
plaintiffs charge that Mrs. Shewmaker was injured by the 
negligent act of the driver, or the motorman of this street¬ 
car. 

Were that all in the case, there would be nothing for you 
to consider but whether or not she was injured by the negli¬ 
gent act of the motorman of this street car, and, so far as 
the street car is concerned, the motorman in this case vio¬ 
lated the law in bringing his car to a stop at an unauthor¬ 
ized place. 

But the question for you to determine is: What was the 
cause of her injury, the direct, proximate cause of Mrs. 
Shewmaker’s injury? 

There is testimonv to the effect that a woman ran out 
from the sidewalk, attempting to board this car. The mo¬ 
torman testified that he brought his car to a stop in order 
to avoid running over her. 
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Now, if the circumstances appeared to be such that there 
was danger of his running over this woman, it was not negli- 
gerice but it was his duty to bring the car to a stop as soon 
as he practicably could, and under those circumstances you 
need go no farther, but bring in a verdict for the defendant. 

There is testimony that this woman ran out suddenly 
from the sidewalk in front of an oncoming car driven by this 
man, Bell, I think was his name, and that the cause of the 
accident was Bell bringing his car to a sudden stop in order 
to avoid colliding with this woman. 

Now, if that be the case, then your verdict should be for 
the defendant. 

If, however, she was a prospective passenger, and ap¬ 
peared to the motorman to be a prospective passen- 
120 ger, and he stopped his car in order to take her on, 
then, as I said before, his act would be negligent. 

If you find, then, that Bell himself exercised due care in 
bringing his car to a stop, that he was unable, for lack of 
tiihe to give proper signal of his intention to stop, and you 
find that Mr. Shewmaker did not have time to stop, in view 
of the quick stop of the car in front of him, then there would 
be such a chain of circumstances or causes which would 
rehder the street car company liable for the acts of the mo¬ 
torman. In other words, an act may go through several 
intervening incidents, and the result will be that the first 
cause will be the result of the last happening. 

For instance, if there are several cars parked along the 
street, if someone negligently drives into the one in the 
rear which causes those in front to move and finally injure 
a front car, why the act of the driver of the car is the di¬ 
rect cause of the injury to the last car. 

But if there be an intervening, active cause which is not 
so connected, then there is no such chain of circumstances 
as would render the original act to be the cause of the ulti¬ 
mate result. 
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So in this case, as I said, if you find that Bell was negli¬ 
gent in the manner in which he brought his car to a stop, 
then his negligence was the primary cause, the direct cause 
of the injury and there could be no liability on the part of 
the defendant. 

There is another question to be considered, and that is 
this: Even though the defendant be negligent, if you find 
Mr. Shewmaker was himself negligent, and his negligence 
was a contributing cause to the injury, then, so far as he is 
concerned, he cannot recover. 

Mrs. Shewmaker, however, is not shown by the testimony 
to have been guilty of negligence, and the fact that her hus¬ 
band was negligent cannot, for that reason, make her guilty 
of contributory negligence. So, as far as she is concerned 
in the case, there is no question of contributory negli¬ 
gence. 

121 Now, the questions of fact in this case are for you 
to decide, and for you only. You have heard the 
witnesses testifv. You have seen their manner of testifving. 
It is for you to decide what weight you should give to the 
testimony of each witness. 

You should take into consideration their manner of tes¬ 
tifying, the interest which any witness may have in the re¬ 
sult, whether that be by way of employment or in the inter¬ 
est of the parties themselves, of friendship, or any pecu¬ 
niary motive. 

Taking all that into consideration, if you find that any 
witness has wilfully testified falsely as to any fact as to 
which that witness could not reasonably be mistaken, you 
can disregard the testimony of that witness, in whole or in 
part, as you deem fit. 

The burden of proof is upon the plaintiff to establish by 
the greater weight or the preponderance of the evidence the 
fact that the defendant, the motorman of the defendant was 
guilty of negligence, and that his negligence was the proxi¬ 
mate cause of the injury to Mrs. Shewmaker. 
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If the plaintiff has not sustained the burden of proof, or 
you think that the evidence is evenly balanced, then your 
verdict should be for the defendant. 

to Mr. Shewmaker himself, the burden of proof is up¬ 
on the defendant to show by a preponderance of the evi¬ 
dence that he was gruilty of contributory negligence. That 
doesn't mean that the question is confined to the testimony 
of his witnesses, but, taking the whole case into considera¬ 
tion, 1 the testimony of all the witnesses, determine whether 
or not the defendant has shown by a preponderance of the 
testimony that he was guilty of contributory negligence; 
and if so, if he was guilty of contributory negligence, as I 
say, he cannot recover. 

Now, there are two cases here, one the case of Mrs. Sliew- 
maker for the injuries which she suffered; another 
122 for the damages which resulted to the husband by 
reason of her injuries. 

If you find in favor of Mrs. Shewmaker, you will fix such 
Mini of monev as in vour mind would fairlv and reasonablv 

• • •> w 

compensate her for her pain, discomfort, physical and men¬ 
tal suffering resulting from this injury, for the disfigure¬ 
ment that mav have resulted, and if vou find that anv of 
these elements are likely to continue in the future, take 
that into consideration in fixing the amount of her com¬ 
pensation. 

If you find in favor of the husband, Russell X. Shew¬ 
maker, then you should fix such an amount as will embrace 
the reasonable value, not exceeding the cost to the plaintiff 
of the examinations, attentions and care by physicians rea¬ 
sonably required and actually given in the treatment of 
Mrs. Shewmaker and reasonably certain to be required and 
to be given in her future treatment, if any, including the 
cost of X-ray pictures and the cost of hospital dispensary 
treatment. 
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(Addressing Mr. Kelly) Was there any proof of damages 
to the automobile? 

Mr. Kelly: I agreed that if the man testified he would 
testify that it cost that much to repair. 

The Court: Yes, and damage to the automobile. 

If you find that the plaintiff has not sustained the bur¬ 
den of proof, your verdict should be for the defendant. 

If you find the plaintiff's husband, Russell Shewmaker, 
guilty of negligence contributing to the accident, then he is 
not entitled to recover and as to him the verdict would be 
for the defendant. 

I believe I have covered everything. 

Mr. Kelly: It is agreeable with me. 

The Court: The jury will retire and consider its verdict. 

(Thereupon, after some informal discussion off the rec¬ 
ord, at 3:10 P. M., the jury retired from the court room to 
consider its verdict.) 


Verdict and Judgment. 

This cause having come on for hearing on the 4th day of 
November, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Emille B. Noble 
Ethel G. Johnson 
Francis G. Tippett 
Edward L. Rudy 
Howard G. Jenkins 
Charles J. Rossiter 
William A. Semmes 
Norman C. Tanner 
Thomas B. Ussilton, Jr. 

Ralph Vance 
Newton B. Warwick 
Robert R. Ambush 
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who, after having been duly sworn to well and truly try 
the issues between Russell X. Shoemaker and Ruth H. 
Shoemaker, plaintiffs and Capital Transit Company, a cor¬ 
poration, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
5tli day of November, 1942, that they find the issues afore¬ 
said in favor of the plaintiffs and that the money payable 
to them by the defendant by reason of the premises is the 
sum of $300 (Three hundred dollars) for plaintiff No. 1 
and $2,500 (Twenty-five hundred dollars) for plaintiff No. 
2 . 

WHEREFORE, it is adjudged that said plaintiffs recov¬ 
er of the said defendant the sum of $2,800 (Twenty-eight 
hundred dollars), together with costs. 

CHARLES E. STEWART, 

Clerk. 

Bv R. Page Belew, 

i * * 

Deputy Clerk. 

Bv direction of 

* 

Justice Jennings Bailey. 


135 Motion for a Directed Verdict or for a New Trial. 

(Civil Action No. 12447.) 

(Filed Nov. 16, 1942.) 

Now comes the defendant, by its attorneys, and moves 
the Court to set aside the verdict of the jury in the above 
entitled cause and enter an order directing a verdict for 
the defendant, or an order for a new trial, pursuant to Rule 
50 of the Federal Rules of Civil Procedure. 

BOWEN AND KELLY, 

By H. W. Kelly, 

R. E. Lee Goff, 

i 

Attorneys for Defendant. 

929 E Street, N. W., 

Washington, D. C. 
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136 Memorandum Opinion of Court. 

(Filed Feb. 20, 1943.) 

I think that the testimony in this case showed that thp 
act of the motorman in bringing his car to a stop was/the 
proximate cause of the injury to the plaintiff. The prime 
negligence was that of the woman who ran out in front of 
the car that was immediately in front of the car in which 
the plaintiff was riding. 

I should have directed the jury to return a verdict in 
favor of the defendant, and such a verdict will now be en¬ 
tered. 

BAILEY, 

J. 


137 Judgment. 

Civil Action 
No. 12,447. 

The motion for a new trial filed by the Capital Transit 
Company is overruled, and the motion for a directed ver¬ 
dict in favor of the defendant is granted. 

WHEREFORE, it is ordered that the judgment of No¬ 
vember 5,1942, in favor of plaintiff No. 1 for $300 and for 
plaintiff No. 2 for $2,500 is hereby vacated and set aside 
and verdict for defendant is hereby directed and ordered 
to be entered, which is accordingly done, this 20th day of 
February, 1943. 

WHEREFORE, it is adjudged that the defendant recov¬ 
er of the plaintiffs its cost of suit. 

CHARLES E. STEWART, 
Clerk. 

By R. Page Belew, 

Deputy Clerk. 

By direction of 

Justice Jennings Bailey. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8535. 


RUSSELL N. SHEWMAKER and RUTH H. 
SHEWMAKER, Appellants, 

v. 

CAPITAL TRANSIT COMPANY, a Corporation, 

AppeUee. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

In this brief appellants will be designated as plaintiffs 
and appellee as defendant. 

This action seeks to hold defendant liable for acts of a 
third person in that the plaintiffs brought suit to recover 
damages for injuries sustained in an automobile collision 
on the 11th day of March, 1941, wherein the front of the 
automobile driven by the husband plaintiff collided with 
the rear of an automobile operated by one Bell. Bell’s auto 
was being driven in a southwesterly direction along Mich- 
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igan Avenue, N. E. in the vicinity where Harewood Road 
intersects the north curb line of Michigan Avenue, and was 
passing defendant’s street car and was about the center 
thereof when he was caused to make a sudden stop to avoid 
striking a pedestrian crossing from the north curb line of 
Michigan Avenue in a southerly direction to reach the street 
car tracks for the purpose of becoming a passenger on de¬ 
fendant’s approaching southwest bound street car. The 
street car was being operated in the same direction and 
some few feet in front of the Bell automobile. 

The plaintiffs complain that the defendant’s street car 
mhde a sudden stop as it approached the said intersection 
for the purpose of taking on a passenger at a place other 
than a regularly designated street car stop, in violation 
of Section 4, Public Utilities Commission Order No. 1164, 
as amended, and that its negligence in this respect was the 
direct and proximate cause of the Bell automobile stopping 
so suddenly that the plaintiffs’ automobile was unable to 
be stopped in time to avoid colliding with the Bell auto¬ 
mobile. 

The defendant denied that it negligently and suddenly 
brought its street car to a stop, denied that it stopped to 
take on a passenger and denied the application of the 
Commission’s Order as plead by the plaintiffs and averred 
that it stopped its street car at the time and place it did, 
for the same reason that the Bell automobile was forced 
to stop suddenly as it did, in order to avoid striking a 
pedestrian running in a direction that would take her across 
its tracks in front of its street car. 

The evidence tended to show that Michigan Avenue runs 
in a southwesterly and northeasterly direction and that 
Harewood Road enters the north curb line of Michigan 
Avenue at approximately a right angle. Where this en¬ 
trance occurs there is an island in approximately the center 
so that one proceeding south on Harewood Road desiring 
to go in an easterly direction on Michigan Avenue would 
pass to the east of the island, whereas if they wanted to 
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go in a westerly direction on Michigan Avenue they would 
pass on the west side of the island in making the right- 
hand turn. Harewood Road ended as it intersected the 
north curb line of Michigan Avenue. The defendant’s car 
stop was located at 4th Street and Michigan Avenue and 
might be designated as the Catholic University passenger 
stop, being on the Catholic University side of the street 
which was north of Michigan Avenue, and being approxi¬ 
mately 200 feet east of the east curb line of Harewood Road. 
The defendant’s street car in question had reached this car 
stop and had stopped to let off and take on passengers. At 
this time there was no automobile traffic proceeding in the 
same direction even with the street car. As the street car 
was leaving the passenger stop an automobile going in the 
same direction operated by one Bell was approaching the 
stop, but seeing the street car leaving the stop he changed 
into second gear and proceeded on in the same direction 
as the street car. There was another automobile being op¬ 
erated in the same direction as Bell’s automobile, some dis¬ 
tance behind Bell’s automobile, which turned to go South 
on 4th Street just as it approached the said street car stop. 
The plaintiffs’ automobile was slightly behind and to the 
north of this automobile which turned south on 4th Street. 
The defendant’s street car was gaining speed proceeding 
to its next stop, the Bell automobile going in the same di¬ 
rection and paralleling defendant’s street car and over¬ 
taking the same, and had gotten to a point even with the 
center of the defendant’s street car. The plaintiffs’ auto¬ 
mobile was proceeding behind the Bell automobile at a dis¬ 
tance of approximately an automobile’s length, or 17 feet. 
When the street car arrived at a point approximately 10 
or 15 feet east of the east curb line of Harewood Road a 
Mrs. Woods, (who had gotten out of her husband’s auto¬ 
mobile which had been proceeding in a southerly direction 
on Harewood Road to reach Michigan Avenue, and had 
stopped so that his wife could catch the street car at the 
Catholic University car stop) was seen for the first time 
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ty Bell and the motorman running in an easterly direction 
from the island on Harewood Road to the east curb line of 
Harewood Road with Michigan Avenue, at which point she 
changed her course from the north curb to a southerly di¬ 
rection which if continued would take her to the south curb 
of Michigan Avenue, immediately in front of Bell’s auto¬ 
mobile, and if she had continued across defendant’s tracks 
she would have crossed immediately in front of defendant’s 
westbound street car. The distance from the north curb 
of Michigan Avenue to the north rail of defendant’s west¬ 
bound track was 20 feet. It was a rainy day, the streets 
were slippery and the defendant’s street car and the Bell 
automobile proceeded to stop, and they stopped at approxi¬ 
mately the same time. According to Bell he made the 
sudden stop to avoid striking the pedestrian. It was his 
testimony that the street car came to a sudden stop so as 
to take pedestrian Woods on as a passenger. According 
to the motorman, who had not as yet seen or knew that the 
Bell automobile was alongside of the street car, or that 
the plaintiff’s automobile was behind the Bell automobile, 
he brought the street car to a stop to avoid striking the 
pedestrian whom he saw running directly across the street. 
As the street car and the Bell automobile came to a stop 
simultaneously he heard a noise that sounded like a colli¬ 
sion and he opened the front door to look out to see what 
had happened, and for the first time saw the Bell automo¬ 
bile and the plaintiffs’ automobile and saw that the plain¬ 
tiffs’ automobile had collided with the rear of the Bell 
automobile. As he opened the door and started to look out 
the pedestrian Woods ran right into the street car. The 
motorman, seeing that his car was not involved, closed the 
door and proceeded on his route and when he made a stop 
ht some point on his way to load and unload passengers 
the husband plaintiff boarded the same and secured the 
number and name of the motorman. 

At the close of the plaintiff’s evidence and again at the 
close of all the evidence the defendant moved for a directed 
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verdict. The motion was overruled and pursuant to provi¬ 
sions of Rule 50(b) of the Federal Rules of Civil Procedure 
the case was submitted to the jury subject to a later deter¬ 
mination of the legal questions raised by the motion. After 
the verdict the defendant filed a motion for judgment, which 
was granted, the Court stating: 

“I think that the testimony in this case showed that 
the act of the motorman in bringing his car to a stop 
was not the proximate cause of the injury to the plain¬ 
tiff. The prime negligence was that of the woman who 
ran out in front of the car that was immediately in 
front of the car in which the plaintiff was riding. 

“I should have directed the jury to return a verdict 
in favor of the defendant, and such a verdict will now 
be entered.’’ (App. 73) 

STATEMENT OF POINTS. 

1. There was no sufficient evidence to submit to the jury 
tending to show that defendant was guilty of any negligence 
whatever. 

2. There was no sufficient evidence to submit to the jury 
tending to show that the defendant’s negligence, if any, 
was a proximate cause of the accident and the resulting in¬ 
juries to the plaintiffs. 

3. The act of the motorman in bringing his car to a stop 
was not the proximate cause of the accident and the result¬ 
ing injuries to the plaintiffs. The prime negligence was that 
of the pedestrian Woods who ran out in front of the auto¬ 
mobile that was immediately in front of the automobile in 
which the plaintiffs were riding. 

4. There is no conflict in the evidence showing that the 
defendant was not negligent. Also all of the evidence 
showed the act of the defendant was not the proximate 
cause of the accident and the resulting injuries to the plain¬ 
tiffs. All the evidence showed pedestrian Woods’ negli¬ 
gence to be the proximate cause of the accident and the 
resulting injuries to the plaintiffs. In such a case the ques¬ 
tion of proximate cause becomes one for the Court. 


6 


SUMMARY OF ARGUMENT. 

1. There was no sufficient evidence tending to show that 
defendant was guilty of any negligence whatever. 

The only evidence claimed tending to show negligence 
against the defendant was that the defendant’s street car 
stopped suddenly at a place other than a regular stop. Wit¬ 
ness Bell operating the automobile says that the motorman 
stopped to take on a passenger. The pedestrian Woods 
said she ran into the street to catch the street car. The 
motorman says that he stopped suddenly to avoid striking 
the pedestrian as she crossed in front of his car. It there¬ 
fore can be seen that the street car made a sudden stop 
either to prevent striking the pedestrian Woods, (and if so 
it would not have been a negligent act and the defendant 
cbuld not have been held responsible) or for the purpose 
of taking on a passenger. All the testimony, other than 
opinion, the admissibility of which is doubtful, can be taken 
to support the theory that the defendant’s street car 
stopped to avoid striking pedestrian Woods. The evidence 
wholly fails to show negligence on the part of the defen¬ 
dant, hence there is no theory upon which a verdict for the 
plaintiffs could have been sustained. Such a finding would 
have been based not upon proven facts but upon mere spec¬ 
ulation as to why the street car stopped, and this would not 
be sufficient. On the other hand, if it could be said that 
there was sufficient evidence to go to the jury to permit 
the jury to find that defendant stopped its car at a place 
other than a regular car stop for the purpose of taking on 
a passenger, then the Court as a matter of law would say 
that such act did not constitute an efficient intervening 
cause, nor was it the proximate cause. 
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2. There was no sufficient evidence to submit to the jury- 
tending to show that the defendant’s negligence, if any, was 
a proximate cause of the accident and the resulting injuries 
to the plaintiffs. 

If it could be said there was any substantial evidence of 
negligence against the defendant at most it would be re¬ 
mote negligence, and could not be said to be the proximate 
cause of the injury, or that cause which in natural and 
continuous sequence, unbroken by any efficient intervening 
cause, produced the injury, and without which the result 
would not have occurred. It will be seen that all of the 
vehicular traffic was moving in a careful manner until the 
pedestrian Woods, running, proceeded to leave the north 
curb of Michigan Avenue in a southerly direction across 
the pathway of vehicular traffic, making it necessary for 
Bell’s automobile and the defendant’s street car to stop 
to avoid striking the pedestrian, and it was the sudden 
stopping of the Bell automobile that was in front of the 
plaintiffs’ automobile that caused the plaintiffs’ automobile 
to collide with the Bell automobile. The pedestrian Woods 
therefore set the chain of circumstances in motion. 

3. The act of the motorman in bringing his car to a stop 
was not the proximate cause of the accident and the result¬ 
ing injuries to the plaintiffs. The prime negligence was 
that of the pedestrian Woods who ran out in front of the 
automobile that was immediately in front of the automobile 
in which the plaintiffs were riding. 

Neither the operator of the Bell automobile nor the 
motorman of the street car attempted to bring their vehicles 
to a stop until the pedestrian Woods was seen leaving the 
north curb of Michigan Avenue, running directly south 
across the vehicular roadway in front of the approaching 
vehicles. There -was nothing for Bell to do except to stop 
his automobile as quickly as he could to avoid striking the 
pedestrian Woods, and it was also the duty of the motor- 

i 
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man to bring his car to a stop for the same reason. The 
pedestrian Woods was so intent on crossing the west ve¬ 
hicular traffic roadway in order to catch the street car that 
she did not look, nor did she even see the Bell automobile 
or the plaintiffs’ automobile. It was therefore not the act 
of the motorman in bringing his street car to a stop that 
was the the proximate cause of the accident and the result¬ 
ing injuries to the plaintiffs. The proximate cause of the 
accident was the negligence of the pedestrian Woods who 
ran out in front of the automobile that was immediately 
in front of the automobile in which the plaintiffs were 
riding. 

4. There is no conflict in the evidence showing that the 
defendant was not negligent. Also all of the evidence 
showed the act of the defendant was not the proximate 
cause of the accident and the resulting injuries to the plain¬ 
tiffs. All the evidence showed pedestrian Woods’ negligence 
to be the proximate cause of the accident and the resulting 
injuries to the plaintiffs. In such a case the question of 
proximate cause becomes one for the Court. 

Where it appears from the evidence that the defendant 
is not negligent, it is the duty of the Court to direct a ver¬ 
dict in favor of the defendant regardless of what may have 
been the cause of the injuries to the plaintiffs. Where the 
evidence shows that the defendant may have been guilty 
of a remote act of negligence, yet where all the testimony 
shows that the act of a third party was the proximate cause 
of the injuries to the plaintiffs, the question of proximate 
cause becomes one for the Court. All of the plaintiffs’ evi¬ 
dence, as well as the defendant’s evidence, showed that the 
pedestrian Woods ran from the north curb of Michigan 
Avenue directly across the westbound vehicular roadway 
of Michigan Avenue to get to the street car track, and that 
neither Bell—the automobile operator—nor the street car 
operator attempted to make any stop until the pedestrian 
left the curb and started running across their pathway, 


9 


and that the Bell automobile stopped to avoid hitting the 
pedestrian Woods, which it was his duty to do. The Bell 
automobile by suddenly stopping caused the plaintiffs’ au¬ 
tomobile to collide therewith. Under such testimony it was 
the duty of the Court to direct a verdict for the defendant. 

ARGUMENT. 

1. There was no sufficient evidence to submit to the jury 
tending to show that defendant was guilty of any negligence 
whatever. 

The evidence showed that the defendant’s street car had 
stopped at a regular stop at 4th and Michigan Avenue on a 
rainy morning, and had unloaded and loaded its passengers 
as the Bell automobile was approaching the stop, making 
it unnecessary for the Bell automobile to stop, and the Bell 
automobile continued to proceed in the same direction, over¬ 
taking the defendant’s street car, and while the two ve¬ 
hicles were proceeding in a westerly course on Michigan 
Avenue, some distance from the car stop, pedestrian Woods 
was seen going in an easterly direction on Harewood Road 
to the island and from the island across to a point where 
the east curb line of Harewood Road and the north curb 
line of Michigan Avenue intersect, and the street car and 
the automobile continued to proceed until she left the said 
point, running south in the pathway of the westbound traf¬ 
fic. The distance from the north curb line to the north rail 
of defendant’s westbound track is 20 feet. It is believed 
that all the testimony having to do with the question of 
liability is set forth fully as follows: 

Witness Bell stated: 

“* * * I had to stop, too. I was about the middle of 
the island when the streetcar came to a complete stop. 
• * * A sudden stop. 

Q. Did you give any signal? A. No I didn’t have a 
chance. 

Q. By a sudden stop, in what space do you think you 
stopped your car? A. I couldn’t say definitely, but it 
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was a verv short space; a very short stop. * * • (App. 
33) 

Q. Was she walking or running? A. Running. She 
had either gloves or something light in her hand, be¬ 
cause she was waving her hand as she came from the 
island to the street, and that is when the streetcar 
stopped. 

Q. Where was the streetcar when the woman first 
stepped to the street, if you recalll? A. When the 
woman first stepped into the street we were just about 
coming to this island, here (indicating). She stepped 
from this curb here (indicating), and came directly 
into the center of the street, but right from the curb, 
and I stopped right along here (indicating). 

Q. You mean you stopped your car? A. Yes. The 
streetcar was throwing the brakes on and there was 
nothing for me to do but to stop alongside the street¬ 
car. 

Q. What did the woman do? A. She came out on 
the street and came on across and got on the streetcar. 

Q. Then what did the streetcar do ? A. It went down 
Michigan Avenue, but the car that was coming behind 
me struck my car, and I got out to see what damage 
was done to my car. • • • 

Q. How long after you had come to a stop did the 
impact oocur? A. Right away; practically immedi¬ 
ately.’ ’ (App. 34) 

The witness was handed a statement that he made to the 
defendant. The witness after examining the paper an¬ 
swered that he signed it. 

“Q. And that statement is true and correct? A. To 
the best of my knowledge. 

Q. And there is nothing stated in that statement— 
i A. (Interposing) That I have not already told. 

Q. That is exactly what you told the representative 
of the Capital Transit Company, and that is the way 
you told him how the accident happened; is that right? 

1 A. I told him how the accident happened, but I told 
him I didn’t know absolutely definite what the distances 
are in that paper.” (App. 41) 
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Statement of Robert Bell, Residence, 1732 Sixteenth 
Street, Northwest: 

“On March 11,1941, at about 8:30 a.m. I was driving 
my automobile west on Michigan Avenue. The street 
was wet and I was driving the automobile slowly, at 
about 10 miles an hour. As I approached the car stop 
at the Catholic University entrance a streetcar, west¬ 
bound, was just leaving the passenger stop. I did not 
have to stop my auto but I did shift into second gear 
and ran alongside of the streetcar about the center of 
the west-bound pavement. The car moved forward, I 
would guess, between 50 and 100 feet slowly, when a 
woman ran from the Soldiers Home gate to the island 
in the middle of Harewood Road and then out into the 
street waving her hand at the motorman. I had to stop 
my auto to keep from striking this woman. The car 
stopped with the front door opposite my auto and the 
motorman opened the door to let her on. Just as I 
stopped my auto an automobile behind me struck the 
rear of my auto. The motorman closed the door to 
the car and went on. I followed it and stopped it at 
North Capitol and Bryant and told the motorman about 
the accident. Robert Bell.” (App. 59) 

Witness Buckley, the motorman of the street car, stated: 

“A. Well, I had stopped here (indicating) and 
picked up my passengers and had started off, and I 
suppose I was along in here (indicating) and I saw 
this lady start running from here (indicating), from 
the corner of Harewood Road, but in that time I had 
gone on down here some place (indicating), but not 
knowing just what a person is going to do when they 
start running out into the street, I stopped the car, 
came to a gradual stop, and by that time a car came 
alongside the streetcar and stopped, too. 

Q. What caused you to stop? A. I stopped more or 
less for my own protection, because when a person goes 
running toward a streetcar you never know what they 
are going to do. Lots of times they run right out on 
the track and sometimes run into the side of the car 
and so forth, so I stopped. 

Q. Was she running. A. Yes, she was. 
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Q. What direction did she take? A. She came right 
off the corner at Harewood Road in kind of a diagonal 
direction. 

Q. If she had continued straight across the track, 
would she have gone in front of your car? A. She 
would, yes. (App. 46) * * # 

Q. If she had crossed the track or had been attempt¬ 
ing to cross the track without your stopping, or unless 
you stopped, how far would you have been from the 
path where she would have crossed the track? A. I 
imagine she would run in front of the streetcar; 
directly in front of the streetcar, if I had not 
stopped. * * * 

Q. Mr. Buckley, I understood you to say that as you 
came to a stop an automobile which was going in the 
same direction with your car also came to a stop; is 
that right? A. That is correct. 

Q. When did you first see that automobile? A. Just 
as he stopped directly even with the front door of my 
streetcar. 

Q. When you left the stop at Catholic University, 
was there an automobile behind your car, immediately 
behind your car? A. I would not know. 

Q. When the automobile and the streetcar came to 
a stop, where was the lady? A. When we both came 
to a stop? 

Q. Yes. A. It was right directly opposite the street¬ 
car. 

Q. Had she crossed the path of the automobile? A. 
She had, yes. 

Q. What happened after that? A. Well, then, this 
other car came to a stop, the first car; and then the 
second (App. 47) car ran up and hit the rear end of 
this other car, the first car. 

Q. Then what happened? A. I opened the door to 
look out to see what had happened and the lady came 
on in the meantime, and I saw there wasn’t any dam¬ 
age, or at least I thought that about these other cars; 
I just thought they had bumped their bumpers, and I 
closed the door and continued on. • * • 

Q. What did you do; stand in the door and look to 
see what had happened? A. Yes, sir.” (App. 48) 
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Witness Miss Deleonibus, seated about the middle of the 
street-car, on the right side, testified: 

“Q. What was the nature of the accident? A. Well 
the first car, it stopped for the light, too, I believe, and 
the second car came and hit him in the back, and the 
motorman stepped out to see what had happened. 
After he saw it didn’t concern him, he continued on 
his journey.” (App. 66) 

Witness Buckley, continuing, testified: 

“Q. When this lady was running across the street, 
was she doing anything else? A. I really didn’t no¬ 
tice. I just noticed that she was running, and it was 
raining, and the payment was slippery, and so forth, 
and the rails w^ere bad. I just stopped, and that is all, 
to avoid an accident. I figured that was the best thing 
to do, and that is what I did.” (App. 48) 

Pedestrian Woods testified: 

“Q. How did you go there? A. I got otf my hus¬ 
band’s car at Harewood Road, at the end there, and 
crossed over the little island. * * * 

Q. When you got otf there, where was the streetcar? 
A. The streetcar was coming this way (indicating). 

Q. The streetcar was going west; and what did you 
do? How did you go to that streetcar? A. Well, as 
I remember it, I ran to get the streetcar. # * * 

Q. Was there anything else alongside the streetcar 
which stopped for you? A. I don’t know that I saw 
anything. I saw the streetcar and it stopped for me. 

Q. Did you see any automobiles alongside the street¬ 
car when you started to cross that road? A. I don’t 
remember that I saw them. (App. 61) * * * 

Q. Did you run all the way from here trying to get 
to the streetcar (indicating) ? A. Yes. I saw the 
streetcar coming and I ran to get it. 

Q. When you ran to get it, you did not see any auto¬ 
mobiles coming alongside it? A. I don’t remember. 

Q. * • • WTiat happened? A. When I got to the 
streetcar the door opened; the motorman opened it and 
I got on. 
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Q. Did he look outside the car, if you remember? A. 
Yes. (App. 62) * * * 

Q. Did you attract the attention of the operator of 
the streetcar? A. Did I attract his attention? 

Q. Did you wave to him or do anything of that kind? 
A. No. 

Q. It was your intention to run out into the street 
and catch the streetcar? A. Yes, sir. 

Q. And as you came out into the street you never 
looked at the operator? A. I don’t remember where I 
looked. 

Q. But as a result of your running out into the street 
the streetcar stopped? A. Yes. (App. 63) * * * 

Q. You didn’t notice any automobiles? A. I didn’t 
notice them. 

Q. You were intent on catching that streetcar and 
you were not paving anv attention to the automobiles? 
A. No. • # • 

Q. Did there come a time when you gave your name 
to the conductor? A. Yes. 

Q. Where was that, Mrs. Woods? A. Well, that was 
beyond—that was away down on North Capitol Street 
where it turned.” (App. 64) 

Witness Buckley, continuing, testified: 

“Q. WTiere was your streetcar when you first saw 
her? A. Back here (indicating). 

Q. You were proceeding west? A. That is right. 

Q. Then, what happened? A. Seeing the lady run¬ 
ning and stepping up on the curb and then off the curb, 
I began to stop. 

Q. Did she run up over this curb and then step off 
the curb (indicating) ? A. Yes. 

Q. She was running all the time? A. Yes. 

Q. And ran out here (indicating)? A. Yes. 

Q. Why did you stop? A. To avoid an accident. 
(App. 51) • • • 

Q. The course she was going was at an angle? A. 
That is true. 

Q. Was she facing toward the front of the car, and 
did you think you might hit her or she hit the side of 
the car? A. The front of the car. 

Q. Directly toward the front? A. Yes. 

Q. What was she doing? A. Just running. 
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Q. Was she looking at you. A. She was looking 
directly to the street. 

Q. Running but not looking directly at the streetcar ? 
A. Yes sir. 

Q. Did she do anything by which she was trying to 
attract your attention? A. All that I know is that she 
was running toward the front part of the car then. 

Whether she was looking at me or not, I don’t know. 

• • • 

Q. You knew you were not supposed to stop and take 
her on? A. That is true. • * * 

Q. Why did you take her on there? A. After I had 
(App. 52) stopped and this car had stopped and the 
other car had hit it in the rear, I opened the door to 
see what had happened and when I did the lady popped 
into the car. 

Q. The door was open and she stepped in, and the 
reason you opened the door was that you wanted to 
see what had happened out the door but not to let the 
lady on? A. That is true. * * * 

Q. It was just a coincidence? A. I couldn’t stop her 
from getting on after I opened the door. Naturally I 
didn’t try to stop her from getting on the car after the 
car had stopped and I looked to see what had hap¬ 
pened.” (App. 53) 

The above testimony as quoted is all of the evidence hav¬ 
ing to do with the negligence, if any, of the defendant and 
it is respectfully submitted that the same shows no evidence 
of negligence whatever against the defendant. It was as 
much the duty of the defendant to stop its street car to pre¬ 
vent colliding with the pedestrian Woods as it was the duty 
of the witness Bell to stop his automobile to avoid striking 
the pedestrian Woods. The witness Bell could not possi¬ 
bly testify as to why the motorman stopped. He could give 
his opinion as to why the street car stopped, if the same 
was permissible. He could testify only that the motorman 
stopped. This is not denied by the motorman. The evi¬ 
dence tends to show that the defendant’s street car stopped 
to prevent an accident more than it tends to show that it 
stopped at a place other than a regular car stop to take 
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on a passenger. This Court said in the case of Brown v. 
Capital Transit Co., 72 U. S. App. D. C. 337, 127 F. (2d) 
329, following the case of Lewis v. Washington Ry. & Elec. 
Co., 52 App. D. C. 243, 285 Fed. 977: 

“At the close of the case, no evidence had been ad- 
1 duced showing a defective condition of the step. Plain- 
titf herself could only say: 

‘I remember a distinct feeling of being caught and 
held back.’ 

This sensation might have resulted from any one of a 
number of different causes for which defendant could 
not have been held responsible. The evidence wholly 
fails to show negligence on the part of defendant; hence 
there is no theory upon which a verdict for plaintiff 
could have been sustained. Such a finding would have 
been based, not upon proven facts, but upon mere 
speculation as to how the accident might have occurred. 
This is not sufficient.’’ 

The testimony therefore in this case is not sufficient to 
show that the defendant’s street car stopped at a place 
other than a regular stopping place to take on a passenger. 
If the testimony did not show this there was no evidence 
of negligence whatever against the defendant, and the 
Court should have instructed a verdict for the defendant 
by reason of this. 

2. There was no sufficient evidence to submit to the jury 
tending to show that the defendant’s negligence, if any, was 
a proximate cause of the accident and the resulting injuries 
to the plaintiffs. 

Even if it could be said that the defendant was negligent 
for stopping its street car at a place other than a regular 
car stop, and that it was for the jury to speculate as to 
whether it stopped to take on a passenger, or whether it 
stopped to prevent an accident, it is respectfully submitted 
that such negligence could not be said to be the proximate 
cause of the injuries to the plaintiffs. The Lower Court 
in its Order stated: 
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“• * * the act of the motorman in bringing his car 
to a stop was not the proximate cause of the injury to 
the plaintiff. The prime negligence was that of the 
woman who ran out in front of the car that was imme¬ 
diately in front of the car in which the plaintiff was 
riding. # * (App. 73.) 

Pedestrian Woods by leaving the north curb of Michigan 
Avenue and running directly across the westbound vehicu¬ 
lar traffic way to get to the street car, without even looking 
for vehicular traffic, set the chain of events in motion. This 
wrongful act made it necessary for the Bell auto to stop 
to avoid striking pedestrian Woods and the sudden stop¬ 
ping of the Bell auto caused the plaintiffs’ auto to collide 
with the rear of the Bell auto. This presents a continuous 
chain of unbroken events leading directly to the injuries 
to the plaintiffs. How could it be said that the act of the 
defendant in stopping its street car could become an inter¬ 
vening act and an independent cause of the injuries to the 
plaintiffs. The cases on “proximate cause”, “intervening 
cause” and “primary cause” are so numerous from all 
jurisdiction, all of them with a different set of facts yet all 
seeking to pronounce definite principles of law as have been 
laid down by some of the best known text authorities, that it 
is thought the text authorities would be of more help to the 
Court in applying the law to the facts in this case than to 
cite numerous cases. 22 R. C. L . 132 , Proximate Cause, Sec. 
18 states: 

‘ ‘ * * • Whenever a new cause intervenes which is not 
a consequence of the first wrongful cause, which is not 
under the control of the wrongdoer, which could not 
have been foreseen by the exercise of reasonable dili¬ 
gence by the wrongdoer, and except for which the final 
injurious consequences would not have happened, the 
second cause is ordinarily regarded as the proximate 
cause and the other as the remote cause. As has been 
aptly said, ‘the intervener acts as a nonconductor and 
insulates the negligence.’ To have this effect the new, 
independent, intervening cause must be one not pro¬ 
duced by the wrongful act or omission, but independent 
of it, and adequate to bring about the injurious result; 
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a cause which interrupts the natural sequence of events, 
turns aside their course, prevents the natural and prob¬ 
able result of the original act or omission, and produces 
a different result, that could not have been reasonably 
anticipated- The test is: Was the intervening efficient 
cause a new and independent force, acting in and of it¬ 
self in causing the injury and superseding the original 
wrong complained of, so as to make it remote in the 
chain of causation, although it may have furnished a 
condition by which the injury was made possible. Such 
a superseding cause, therefore, cannot be predicated of 
acts which do not affect the final result, although they 
cause a temporary diversion, and somewhat retard its 
occurrence; or of facts which merely induce, not cause, 
the subsequent act. ,, 

38 Amer. Jur., Negligence . 

VI. Proximate Cause. 

“Sec. 50. Definitions, (p. 695) • • • Perhaps the 
best, as well as the most widely quoted, definition is the 
following: The proximate cause of an injury is that 
cause, which, in natural and continuous sequence, un¬ 
broken by any efficient intervening cause, produces the 
injury, and without which the result would not have 
occurred. * * * A more elaborate definition is as follows: 
The proximate legal cause is that acting first and pro¬ 
ducing the injury, either immediately or by setting 
other events in motion, all constituting a natural and 
continuous chain of events, each having a close causal 
connection with its immediate predecessor, the final 
event in the chain immediately effecting the injury as 
a natural and probable result of the cause which first 
acted, under such circumstances that the person re¬ 
sponsible for the first event should, as an ordinarily 
prudent and intelligent person, have reasonable ground 
to expect at the moment of his act or default that an 
injurv to some person might probably result there¬ 
from'* * 

“Sec. 51. Element of Liability, (p. 697) • * • The 
i existence of merely some causal relation or connection 
between negligence and an injury is not sufficient to 
satisfy the law under which liability for negligence 
exists. 
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‘‘2. Tests of Proximate Cause 

“Sec. 53. Generally, (p. 700) * * * In the language 
of the United States Supreme Court, each case must be 
‘decided largely on the special facts belonging to it, 
and often on the very nicest discriminations. ’ The 
line between proximate and remote consequences is ex¬ 
ceedingly shadowy; so much so that the one fades away 
into the other, rendering it often very difficult to deter¬ 
mine "whether there is such a connection between the 
wrong alleged and the resulting injury as to place 
them, in contemplation of law, in the relation of cause 
and effect. Making such determination is something 
like drawing ‘a line between night and day.’ * * *” 

“Sec. 54. Effectiveness in Producing Injury or 
Causing Loss. (p. 701) * * * A negligent act cannot be 
said to be the proximate cause of an accident unless 
the accident could have been avoided in the absence 
thereof. By a parity of reasoning, the omission to 
perform a duty constitutes the proximate cause of an 
injury only where the doing of the omitted act would 
have prevented the injury. * * * As aptly stated, a 
proximate cause is a superior or controlling agency as 
contradistinguished from those causes which are 
merely incidental or subsidiary to such controlling 
cause. * * * The proximate cause of an injury is the 
one which produces the injury either directly or 
through other causes which it sets in motion and 
through which it acts in a natural line of causation. 
Negligence which merely furnishes the condition or 
occasion upon which injuries are received but does not 
put in motion the agency by which the injuries are in¬ 
flicted is not the proximate cause thereof. * * 

“Sec. 56. Sequence of Events; Line of Causation. 
(p. 705) * * * A cause of an injury may be the proxi¬ 
mate cause notwithstanding it acted through successive 
instruments or a series of events, if the instruments 
or events were combined in one continuous chain or 
train through which the force of the cause operated to 
produce the disaster. * * 

“Sec. 64. Negligence of Third Person, (p. 718) * • • 
Again, unless the ultimate injury is the natural and 
probable consequence of the defendant’s act of negli- 
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gence, that act is not the proximate cause of the injury, 
ahd no action can be maintained upon it, whether the 
succeeding injury results from that act alone or from 
that act and the concurring or succeeding negligence 
of a stranger. In other words, the concurring negli¬ 
gence of another cannot transform an act of negligence 
which is so remote a cause of an injury that it is not 
actionable into a cause so proximate that an action can 
be maintained upon it. It cannot create a liability 
against one who does not legally cause it, or make an 
injury the natural and probable result of a prior act 
of negligence which was not, or would not have been, 
such a result in its absence. • • 

In view of the above quoted authority how could the act 
of the motorman in stopping his car at a place other than 
a regular car stop for loading and unloading passengers 
have been either the proximate cause of the accident and 
injuries to the plaintiffs, or a new, independent and efficient 
cause of the accident and the injuries to the plaintiffs. As 
to whether or not it was the proximate cause, the pedestrian 
Woods ran in an Easterly direction across Harewood Road 
to a point where the East curb line of Harewood Road in¬ 
tersects the North curb line of Michigan Avenue, and at 
this point made a sharp right turn to go in a southerly direc¬ 
tion across the westbound vehicular roadway so that if she 
continued she would cross the defendant’s car tracks im¬ 
mediately in front of the defendant’s street car, or run into 
the right corner thereof. Until she left the above men¬ 
tioned point neither the automobile operated by Bell nor the 
defendant’s street car made any effort to stop. The dis¬ 
tance from the point where the east curb line of Harewood 
Road intersects the north curb line of Michigan Avenue to 
the defendant’s north rail of its westbound track is ap¬ 
proximately 20 feet. When the street car runs over this 
track, by reason of it overlapping the rail, the distance 
would be approximately 18 feet that pedestrian Woods 
would have to cover with a running speed. If she was run¬ 
ning at the rate of 8 miles per hour it would take her 1*4 
seconds to cover this distance. This was a short space of 
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time for both Bell’s automobile and the street car to make 
a stop and avoid striking pedestrian Woods. The Bell 
automobile being between defendant’s north rail and the 
north curb line of Michigan Avenue, about the center 
thereof had to come to a stop quicker than the defendant’s 
street car to avoid striking pedestrian Woods, and when 
Bell brought his automobile to a stop pedestrian Woods 
was traversing that space of the street immediately in front 
of his automobile. Whether the street car stopped or not 
it was essential for Bell to stop his automobile to avoid 
hitting pedestrian Woods, because she was immediately in 
front of his automobile the instant he stopped, as will be 
seen from the above quoted testimony. So, until pedestrian 
Woods left the point where the east curb line of Harewood 
Road intersects the north curb line of Michigan Avenue 
and started to run out into the street neither Bell nor the 
street car motorman had done anything, but the moment 
she started from this point both Bell and the motorman 
brought their automobile and street car to a stop. The 
pedestrian Woods therefore set the chain of events in mo¬ 
tion by her starting from the above point running across 
the west vehicular roadway of Michigan Avenue immedi¬ 
ately in front of Bell’s automobile, making it essential for 
Bell to stop his automobile suddenly and without warning 
to avoid striking pedestrian Woods, and the plaintiffs’ 
automobile was unable to stop before colliding with the 
rear of the Bell automobile, thereby injuring the plaintiffs. 
When it is noted how close pedestrian Woods was to the 
street car as it was brought to a stop, the necessity for stop¬ 
ping the street car to avoid running over pedestrian 
Woods, on a slippery street, is evident. But the Bell auto¬ 
mobile did not stop to avoid striking the street car, nor 
did the plaintiffs’ automobile strike the street car. The 
street car’s stopping was merely incidental and probably 
saved pedestrian Woods from being injured by its continued 
motion. Therefore, the pedestrian Woods’ act in its natu¬ 
ral and continuous sequence, unbroken by any efficient in¬ 
tervening cause, produced the accident and the resulting 
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injuries to the plaintiffs, and without which the result 
would not have occurred. 

To contend that the act of the street car constituted an 
efficient intervening cause would be baseless. The accident 
could have happened, and would have happened, regard¬ 
less of whether the street car stopped or not. The accident 
and resulting injuries to the plaintiffs would have hap¬ 
pened when the Bell automobile stopped even though if 
Bell had missed the pedestrian Woods with the automobile 
the defendant’s street car might have struck her—but the 
injuries were to the plaintiffs and not to the pedestrian 
Woods. 

It Would be more logical to urge that Bell’s act in stop¬ 
ping his automobile constituted an efficient intervening 
cause rather than that the stopping of the street car consti¬ 
tuted an efficient intervening cause, because the stopping 
of the Bell automobile made it necessary for the plaintiffs’ 
automobile to collide with Bell’s automobile. Nowhere do 
plaintiffs suggest, however, that by Bell stopping his auto¬ 
mobile it constituted an efficient intervening cause. 

For the reasons above assigned it is therefore respect¬ 
fully urged that there was no sufficient evidence to submit 
to the jury tending to show that the defendant’s act in 
stopping its street car was the proximate cause of the acci¬ 
dent and resulting injuries to the plaintiffs. 

3. The act of the motorman in bringing his car to a stop 
was hot the proximate cause of the accident and the result¬ 
ing injuries to the plaintiffs. The prime negligence was 
that of the pedestrian Woods who ran out in front of the 
automobile that was immediately in front of the automobile 
in which the plaintiffs were riding. 

From what has been said in points 1 and 2, supra , the 
Lower Court’s Order sums up the liability in this case, 
concisely and completely— 

1 ‘I think that the testimony in this case showed that 
the act of the motorman in bringing his car to a stop 
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was not the proximate cause of the injury to the plain¬ 
tiff. The prime negligence was that of the woman who 
ran out in front of the car that was immediately in 
front of the car in which the plaintiff was riding.’ 7 
(App. 73) 

As has been said before neither Bell, the operator of the 
automobile, nor the motorman of the street car, attempted 
to bring his vehicle to a stop until the pedestrian Woods 
was seen leaving the point where the east curb line of Hare- 
wood Road intersects the north curb line of Michigan 
Avenue, running directly south across the vehicular road¬ 
way in front of the approaching vehicles. Bell says he 
stopped to avoid striking the pedestrian Woods (App. 59) 
because she would have to pass in front of his automobile 
before she could reach either the tracks or the street car 
of the defendant. Both Bell and the defendant’s motor- 
man could easily have inflicted injuries upon the pedestrian 
Woods unless they had acted as they did, and it is apparent 
that since when Bell’s automobile was brought to a stop 
the pedestrian Woods was immediately in front of his auto¬ 
mobile running to the defendant’s street car that if he had 
not stopped he would have struck pedestrian Woods re¬ 
gardless of whether the street car stopped or not, and re¬ 
gardless of whether it stopped to take on a passenger, or 
whether it stopped to avoid an accident to the pedestrian. 
The pedestrian Woods was so intent on crossing the west 
vehicular roadway in order to catch a street car that she 
did not look, nor did she even see the Bell automobile or 
the plaintiffs’ automobile. In order for her act not to be 
held the proximate cause of the accident and the resulting 
injuries to the plaintiffs, it would have to be contended that 
the cause thereof was the act of Bell in suddenly stopping 
his automobile without warning, thereby constituting and 
amounting to a new independent and efficient cause of the 
accident, which would be purely illogical and unreasonable 
because it was the plain duty of Bell to stop, if he could, 
to avoid injuring pedestrian Woods, and this it was neces- 
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sary for him to do suddenly. From the authorities quoted 
it is respectfully submitted that Bell’s act could not be said 
to be an independent cause. Certainly if Bell’s act could 
not be said to be an independent cause, the act of the motor- 
man in stopping the street car could not be said to be an 
independent cause. If the Bell automobile had continued 
and had struck pedestrian Woods and knocked her on the 
track in front of defendant’s street car, or under the same, 
she could have been killed by the street car not stopping. 
Both defendants probably would have been held liable for 
her death, unless the Court as a matter of law said that the 
pedestrian Woods was guilty of contributory negligence. 
Had the Bell automobile stopped and saved pedestrian 
Woods from injury, and the defendant’s street car had con¬ 
tinued on and had injured her, she would have contended 
the liability of the defendant was established. 

For the foregoing reasons it is respectfully submitted 
that the act of the motorman in bringing his car to a stop 
was not the proximate cause of the accident and it follows, 
therefore, that the proximate cause of the accident was the 
act of the pedestrian Woods running out in front of Bell’s 
automobile which was immediately in front of the plain¬ 
tiffs’ automobile, causing the Bell automobile to make such 
a sudden stop that the plaintiffs’ automobile was not able 
to stop in time to avoid colliding therewith. 

4. There is no conflict in the evidence showing that the 
defendant was not negligent. Also all of the evidence 
showed the act of the defendant was not the proximate 
cause of the accident and the resulting injuries to the 
plaintiffs. All the evidence showed pedestrian Woods’ neg¬ 
ligence to be the proximate cause of the accident and the 
resulting injuries to the plaintiffs. In such a case the ques¬ 
tion of proximate cause becomes one for the Court. 

It is respectfully submitted when it is clear from the evi¬ 
dence that the defendant was not guilty of any negligent 
act it is the duty of the Court to direct a verdict in favor 
of the defendant, regardless of what may have been the 
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cause of the accident. It is also true that where the evi¬ 
dence shows that even though the defendant may have been 
guilty of a remote act of negligence, yet where the evidence 
clearly shows that the act of a third party was the sole 
proximate cause of the accident, the question becomes one 
of law for the Court. All of the evidence showed that 
pedestrian Woods ran from the north curb line of Michigan 
Avenue directly across the west bound vehicular roadway 
of Michigan Avenue to get to the street car tracks, and 
that neither Bell nor the motorman of the street car at¬ 
tempted to make any stop until the pedestrian left the curb 
running immediately across in their pathway. All of the 
evidence shows that Bell 7 s automobile made a sudden stop 
without warning. Had Bell stopped in such a manner for 
any other cause than to prevent an accident to the pedes¬ 
trian, his act might be said to constitute a new independent 
and efficient cause winch would have broken the chain of 
events set in motion by pedestrian Woods, and have been 
closer in point of time to the collision with the plaintiffs 7 
automobile than the pedestrian Woods 7 act would have 
been. Bell would not have been permitted to make such 
a sudden stop without warning unless it was necessary. 
In such event it would be the duty of the Court to direct 
a verdict for the defendant Railway Company and sub¬ 
mit to the jury the question of whether or not Bell’s act 
constituted an independent and efficient cause of the acci¬ 
dent and injuries to the plaintiffs, or whether or not the 
pedestrian Woods 7 act constituted the proximate cause. 
But all the evidence is clear that the act of the motorman 
in bringing his street car to a stop had no causal connection 
to the accident. 

In the case of Nirdlinger v. American District Telegraph 
Co., 245 Pa. St. 453, 91 A. 883, Annot. Cases 1915D, 1184, 
the defendant contracted with plaintiff for a money con¬ 
sideration to instal and maintain in plaintiff’s dwelling 
house in Philadelphia a burglar alarm which would auto¬ 
matically transmit to the defendant’s office a signal of any 
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invasion of door or window in the house and upon receipt of 
such signal the defendant would dispatch an agent to the 
invaded premises. While this relationship existed between 
plaintiff and defendant and while plaintiff’s house was 
unoccupied a burglarious entrance was effected through a 
raised window and valuables were stolen therefrom. It was 
conceded that the defendant sent no agent to the invaded 
premises and no alarm signal was received at the defen¬ 
dant’s office. Plaintiff charged that the failure on the part 
of defendant to properly set and adjust and keep 
properly set and adjusted the alarm system and 
the failure to promptly dispatch an officer for the pro¬ 
tection of the premises, was the proximate cause of the loss 
he had sustained by the burglary. Plaintiff desired to get 
some articles from the house on the day in question and 
requested the agent of the Company to open the house for 
that purpose and upon his withdrawal therefrom to restore 
the electrical connection which would be interrupted by the 
opening of the house; that the agent accompanied plaintiff 
to the house, opened it, then withdrew, requesting the plain¬ 
tiff to close the door after he had obtained what he wanted 
from the house, and promising to shortly return and reset 
the alarm; that plaintiff on withdrawing from the house 
carefully closed and secured the door through which he had 
been given entrance; that defendant’s agent, if he returned 
at all to lock the house, neglected to reset the alarm before 
finally leaving it. This became the main fact in dispute. 
The Court said: 

“It cannot be questioned that the evidence by plain¬ 
tiff was quite sufficient to warrant an inference"of neg¬ 
ligence on part of the defendant, either in failing to 
have the apparatus reset, or if it had been reset, in 
failing to send a representative to interrupt the burg¬ 
lary. The electrical apparatus was in the exclusive 
management of the defendant; all the elements of the 
occurrence, barring the burglary itself, were within its 
control, and the result was so far out of the usual 
course that no fair inference that it would have been 
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produced by any other cause than defendant’s negli¬ 
gence could arise. Zahniser v. Torpedo Co., 190 Pa. 
350, 42 Atl. 707. It was for the defendant to overcome 
the prima facie case so made out. The case as tried 
turned on this question of fact: Did the defendant’s 
agent on the afternoon of 25th October, when he re¬ 
closed the house, restore the current? If he did, and 
for some unknown reason the apparatus failed to give 
an alarm when the house was broken into, however the 
defendant might otherwise be responsible, it could not 
be charged, because of this fact, without more, with 
negligence; if, however, he did not restore the current, 
it was negligent failure of duty for which the defen¬ 
dant would be responsible. The question with suitable 
instructions as to the law was submitted to the jury, 
and the finding was for the plaintiff. 

With defendant’s negligence established, did a right 
of action for the tort result to the plaintiff? The in¬ 
struction of the learned trial judge on this point was 
as follows: 

‘Even although you conclude that the alarm was 
not put on, unless you find that the failure to put it 
on was negligence, and you are convinced by the evi¬ 
dence that the failure to set the alarm was the proxi¬ 
mate cause of the loss of the articles that it is 
claimed were stolen, your verdict must be for defen¬ 
dant. The proximate cause of an event is that which 
in a natural and continuous sequence, unbroken by 
any new cause, produces the event. The consequence 
must be the natural and probable consequence, dis¬ 
tinguished from the possible consequences. The 
natural and probable consequences are those which 
human foresight can foresee, because they happen 
so frequently that they may be expected to happen 
again. The possible consequences are those which 
happen so infrequently that they are not expected 
to happen again. Unless the proximate cause of the 
robbery was the failure to set the alarm, your ver¬ 
dict must be for the defendant. If you are convinced 
that the robbery was the natural and probable conse¬ 
quence that would be expected to follow a failure to 
set the alarm, and that the alarm was not set, you 
will be justified in finding a verdict in favor of the 
plaintiff.’ 
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1 This was a correct statement of the law; and we are 
how confronted by a finding by the jury that plaintiff’s 
loss was the natural and probably consequence of de¬ 
fendant’s failure to reset the electrical alarm. It is to 
be observed that on this particular question of proxi¬ 
mate cause there was no conflict of testimony whatever, 
and the fact of an intervening agency was manifest. 
A submission of the question, therefore, was unwar¬ 
ranted ; it was clearly within the province and duty of 
the court to decide it. Now that it is raised on the 
appeal by the second assignment of error, it is prop¬ 
erly for our consideration. Hoag v. Railroad Co., 85 
Pa. 293, 27 Am. Rep. 653. 

Briefly stated the question is: Was the plaintiff’s 
loss or damage the natural or probable result of defen¬ 
dant’s negligence? That is to say, was it a conse¬ 
quence which followed directly from such negligence, 
and which might or ought to have been foreseen bv the 
defendant as likely to result from a failure on its part 
to reset the alarm apparatus ? Of course, the defendant 
was not an insurer against loss; nevertheless, if plain¬ 
tiff’s loss is traceable to its negligent breach of a duty 
that it owed to the plaintiff, it is liable. The question 
is. Can it be so traced to the negligence established in 
|the case as the primary, efficient, and therefore proxi¬ 
mate cause, or was the negligence but a remote, as dis¬ 
tinguished from the proximate, cause? Where the 
original cause, that is, the negligence, is by continuous 
'operation so linked to each succeeding fact as that all 
may be said to be one continuous operating succession 
of events, in which the first becomes naturally linked 
to the last, and to be its cause, and thus within the 
probable foresight of him whose negligence is charged, 
then the proximate cause is established. Where, how¬ 
ever, the chain is so broken that the events and facts 
become independent of each other, then the result can¬ 
not be said to be the natural and probable consequence 
of the primary cause. Penna. R. R. v. Hope, 80 Pa. 
373, 21 Am. Rep. 100. Let us apply this test to the 
facts of the present case. The fact next preceding the 
fact of plaintiff’s loss, and the one fact to which the 
loss must be referred as its nearest antecedent is the 
felonious entry of plaintiff’s house. How was the de¬ 
fendant’s negligence linked, as an operating cause, to 
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this fact or event? Certain it is that it did not produce 
it. The law regards those consequences as remote, and 
therefore not actionable, which are produced by the 
intervention of human agency, or the voluntary act of 
a person over whom the defendant has no control, and 
his act no influence. Sedgwick on Damages, Sec. 126. 
We find, then, a proximate cause of the loss here in the 
felonious entry of the dwelling, but back of that noth¬ 
ing, at least nothing that involves this defendant. * * • 
Certainly there is nothing in the case from which a 
legal inference could be derived that the loss would 
have been averted had the electrical alarm been in 
order. Adjudicated cases of this character are not 
frequent. But one more nearly parallel to this than 
any to which we have been referred is that of State v. 
Ward, 9 Heisk. (Tenn.) 100, cited by Mr. Sedgwick on 
his Treatise on Damages in support of his text. There 
the state had leased convicts to the defendant and 
agreed to keep a guard over them. It failed to keep 
the guard. The defendant’s establishment was burned 
by a fire set by one of the convicts, and in an action 
by the state for the hire, the defendant set up his loss 
in recoupment Nicholson, C. J., in the opinion says: 

‘Looking to the contract, then, for the measure of 
damages for its breach, it follows inevitably that the 
expense of such guards as are contracted furnish the 
true measure of damages. It is conceded for the 
lessees that the failure to keep a night guard on 
watch did not cause the fire, but it enabled the incen¬ 
diary to consummate his design of setting fire to the 
shop. While, therefore, it is clear that the loss was 
the direct and immediate consequence of the fire, 
it is equally clear that it was not the direct and im¬ 
mediate consequence of a failure to keep up a night 
watch. Such a loss cannot reasonably be assumed to 
have entered into the contemplation of the parties. 
The contract was that a night guard should be em¬ 
ployed; the breach was in not having such a guard; 
the damage looked to in making the contract was the 
expense of such guard and not the probable or possi¬ 
ble or remote damage that might occur.’ 

So here the failure of the electric apparatus to give 
the appropriate signal may have enabled the invader 
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of the house to consummate his design, but it did not 
cause the burglary. 

The result of the court’s submission of the question 
to the jury was a recovery by plaintiff for an act of 
negligence which at best was a remote cause of the 
loss. Admitting the facts to be as claimed by the plain¬ 
tiff, the learned trial judge should have held that they 
did not show defendant’s negligence to have been the 
proximate cause of plaintiff’s loss, and he should have 
limited the damages recoverable to those sustained by 
reason of the breach of contract. * • *” (Italics ours) 

So as in the Nirdlinger case, supra, all the evidence 
showed that the act of the motorman in bringing his street 
car to a stop, whether for the purpose of preventing an in¬ 
jury to the pedestrian Woods or for taking on a passenger, 
was not the proximate cause of the accident and the in¬ 
juries to the plaintiffs, and that the prime negligence was 
that of the pedestrian Woods who ran out in front of the 
automobile that was immediately in front of the automobile 
in which the plaintiffs were riding, and it was the duty of 
the Court to direct a verdict for the defendant. 

The authorities cited in plaintiffs’ brief under point 2 
of the argument are likewise authorities supporting the 
Nirdlinger case, supra. 

The argument urged in plaintiffs’ brief point 2 A is not 
tenable. It was the duty of the plaintiffs to show proof 
thstt the defendant did some negligent act that contributed 
to the plaintiffs’ injuries as the proximate cause thereof 
before the Court should have submitted the case to the jury. 
If the street car stopped to avoid injuring pedestrian 
Woods it was defendant’s duty to do so and it could not 
have been said to have been negligent for so doing. Plain¬ 
tiffs cannot carry the burden cast upon them by showing 
that the defendant’s street car stopped for any one of sev¬ 
eral reasons for which the defendant could not have been 
held responsible. The evidence wholly fails to show negli¬ 
gence on the part of the defendant, hence there is no theory 
upon which a verdict for the plaintiffs could have been sus- 
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tained. Such a finding would have been based not upon 
proven facts but upon mere speculation as to why the street 
car might have stopped. Brown v. C. T. Co., supra. 

Plaintiffs ’ brief under argument 2B tends to show that 
they appreciate the deficiency of the evidence to support 
their contention made in argument 2A. They also show 
that they appreciate the necessity of some conflict in the 
testimony in order to justify the Court in submitting the 
case to the jury. They proceed immediately to set up a 
conflict in the testimony even though there was no such 
evidence given at the trial, nor does any such appear in 
the appendix. They urge that the version of the witness 
Buckley as to how the accident happened differs from the 
version given by witnesses Bell and Woods. They say that 
witness Buckley’s version was that “Mrs. Woods was run¬ 
ning from the south curb of Michigan Avenue in a diagonal 
direction that would have caused her to cross the tracks 
ahead of his car (Joint App. 46)” (italics ours), whereas 
the version of witnesses Bell and Woods was that pedes¬ 
trian Woods was running from the north curb of Michigan 
Avenue in a direction that would have caused her to cross 
the car tracks of defendant ahead of its car. Witness Buck- 
ley made no such statement at the trial, nor does appendix 
p. 46, nor any other page, show that he made such a state¬ 
ment. There is no conflict in the testimony as to how this 
accident happened and since there is no conflict in the testi¬ 
mony and since all of the evidence fails to show any negli¬ 
gence upon the defendant, and all of the testimony shows 
that the proximate cause of the accident and the resulting 
injuries to the plaintiffs was the result of the negligent 
act of pedestrian Woods, the Lower Court’s order: 

“I think that the testimony in this case showed that 
the act of the motorman in bringing his car to a stop 
was not the proximate cause of the injury to the plain¬ 
tiff. The prime negligence was that of the woman who 
ran out in front of the car that was immediately in 
front of the car in which the plaintiff was riding. 
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1 I should have directed the jury to return a verdict 
in favor of the defendant, and such a verdict will now 
be entered/’ (App. 73.) 

was a concise statement of the findings of fact and of the 
manner in which the accident happened, and it was his 
plain duty to have entered the same. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the Court properly set aside the jury’s verdict and 
entered judgment for the defendant pursuant to Rule 50 (b) 
of the Federal Rules of Civil Procedure. 

* ■» . 
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